Date May 31, 2012 Court | Tokyo District Court,

Case number] 2009 (Wa) 28388 46th Civil Division

— A case in which the court dismissed the claims filgdhe plaintiffs, who are South
Korean lyricists or composers, to seek against thendizsints payment of tort damages
arising due to infringement of the right of reproductiarright of public transmission,
on the grounds that at the time when the plaintiffs eespely entered into trust
agreements with a South Korean music copyright managerseatiation based gn
the general conditions of copyright trust agreement, tgyrights for the musical
works in question effective anywhere in the world udthg Japan had been
transferred in trust from the plaintiffs to the music ywaght management associatian,
and therefore the plaintiffs did not retain the copyrightgtiese musical works

The plaintiffs, who are lyricists or composers with 3putorean nationality,
sought against the defendants, who engage in manufacturirggbing terminal units
for commercial online karaoke machines, payment of tarhages arising due to
copyright infringement. The plaintiffs alleged that thefehdants, without the
plaintiffs’ authorization, compiled data of the musicalrkswritten or composed by
the plaintiffs (the “Musical Works”), recorded sucht@@n the hard disks installed on
the terminal units manufactured by the defendantse@srded the data of part of the
Musical Works (new pieces) which were released dfter defendants had shipped
those terminal units to online karaoke machine leasingpeormss, etc., onto the
central server managed by the defendants and endidedotvnloading of such data
onto the terminal units, and such act performed byd#iendants infringed the right of
reproduction (Article 21 of the Copyright Act) or right péiblic transmission (Article
23, paragraph (1) of the same Act) that the plainhikl with regard to the Musical
Works.

The plaintiffs entered into copyright trust agreements (ffreist Agreements”)
with the Korea Music Copyright Association (KOMCA), $outh Korean music
copyright management association, which cover the musicaks written or
composed by the plaintiffs, based on the general conditidnsopyright trust
agreement laid down by KOMCA.

On December 10, 2007, KOMCA entered into a mutual manageagreement
(the “Mutual Management Agreement”) with the Japan Sydat Rights of Authors,
Composers and Publishers (JASRAC), a Japanese musigigtdpmanagement
association, to the effect that JASRAC will conductritenagement in Japan of South
Korean musical works that fall under the management OMKA, while KOMCA



will conduct the management in South Korea of Japaneseahusirks that fall under
the management of JASRAC. The Mutual Management Ageaenook effect on
January 1, 2008.

Against this background, the plaintiffs sought tort damages grikie to copyright
infringement by alleging that the act performed by the didats to reproduce the data
of the Musical Works and transmit such data publiclioleethe Mutual Management
Agreement took effect constitutes a tort consisting @ingement of the plaintiffs’
right of reproduction or right of public transmissioittwregard to the Musical Works.
Against this claim, the defendants argued that as a refstlie plaintiffs respectively
having entered into the Trust Agreements with KOMCA jolwhcover the musical
works written or composed by the plaintiffs, includinige t Musical Works, the
copyrights for the Musical Works effective anywherdhe world including Japan had
been transferred in trust from the plaintiffs to KOM®G#&fore the Mutual Management
Agreement took effect, and accordingly the plaintiffst |tdseir entitlement to the
copyrights for the Musical Works. On this point, the plafatihade a counterargument
that upon entering into the Trust Agreements based ongémeral conditions of
copyright trust agreement, the plaintiffs and KOMCA ndted that the transfer in trust
would only cover copyrights effective in the areas gleaied as “service areas” by the
clause concerning “service areas” in the general conditiohscopyright trust
agreement, and for this and other reasons, the plaingifésn the copyrights outside
the service areas of KOMCA even after entering into Thest Agreements and the
copyrights for the Musical Works effective in Japan mad yet been transferred in
trust from the plaintiffs to KOMCA before the Mutuslanagement Agreement took
effect.

The court first determined the law applicable to ttése, and after defining the
general conditions of copyright trust agreement which pmi@able to this case, it
interpreted the clauses of the applicable general conditas follows. The general
conditions in question can be interpreted as specifyiegsttope of trust property
subject to the transfer in trust by including all of tdupyrights for musical works that
the settlors currently hold and those that they wifjuae in the future, without setting
regional or any other limitations. As a result of thkintiffs respectively having
entered into the Trust Agreements with KOMCA based ongdreeral conditions of
copyright trust agreement, all of the copyrights for maisigorks that the plaintiffs
currently hold and those that they will acquire in thaure were transferred in trust
from the plaintiffs to KOMCA at the time of enteringitd the respective trust
agreements, which had taken place before the Mutual ¢géamant Agreement took



effect, and the scope of trust property subject totthasfer in trust includes the
copyrights for the Musical Works. Therefore, it is fduthat the copyrights for the
Musical Works had been transferred in trust from pkaentiffs to KOMCA before the
Mutual Management Agreement took effect. In conclusiba,court determined that
there were no grounds for the plaintiffs’ claims to sag&inst the defendants payment
of tort damages arising due to infringement of the rightepfroduction or right of
public transmission regarding the Musical Works, and dismialexd their claims.



