Date September 20, 2012 | Court | Osaka District Court,

Case number 2011 (Wa) 12566 26th Civil Division

— A case in which, with regard to the defendant's asetiing drugs in packaging to
which the characters, g #1," "F§4K," and "S," are attached, the court ruled that
these characters are not recognized as being used sagcassive and integral
indication of goods and thereby denied establishment fairutompetition set forth in
Article 2, paragraph (1), items (ii) and (i) of the Unf@ompetition Prevention Act

1. Both the plaintiff and the defendant are business apsravhich manufacture and
sell gastrointestinal drugs (the "Drugs") that consisiniyaof creosote.

The plaintiff manufactures and sells the Drugs usingk@ging which includes
such indications as® - v & Bk A" ("Plaintiff's Indications). The plaintiff
asserted that the packaging, etc. of the Drugs sold bgdfendant ("Defendant's
Indications"”) are similar to the Plaintiff's Indicatiorsnd constitute unfair
competition set forth in Article 2, paragraph (1), item) @r (i) of the Unfair
Competition Prevention Act. The plaintiff sought an injuotagainst the use of the
Defendant's Indications and damages, etc.

2. The major issues of this case are (1) whether Rfantiff's Indications are
well-known and famous as indications of the plaintiffod®m (2) whether the
Defendant's Indications are indications of goods thaidmmetical or similar to the
Plaintiff's Indications, (3) whether the defendant's @eiates confusion with the
plaintiff's goods, and (4) the amount of damages incurretidplaintiff.

3. The court dismissed the plaintiff's claims for the follaywreasons.

First, with regard to issue (2), the court ruled that thekpging of the plaintiff's
goods and that of the defendant's goods are not similaath other on the
following grounds: Although the characterg & #L," "#4<," and "S" are attached
to the packaging of the defendant's goods, these characéersot recognized as
being used as a successive and integral indication of gdbesphrases, ' 1553
(gastrointestinal drug),"# 2 #5= 35, (Type 1l drug)," #Xk{# (loose passage)," "
T (diarrhea)," "& & 7=V (food poisoning),” and 749 W H W EE Al
(easy-to-swallow white tablets),” and statement of dogech the plaintiff cites as
points of similarity between the packaging of the piffla goods and that of the
defendant's goods, are mere indications of the efficeamtgnded purpose, and
quantity of goods in a common manner; It is indicationg-eff = 7 HEA A"
and a mark of a bugle that function to enable consumerstiogliish the plaintiff's
goods from another person's goods and the packaging oétbedant's goods does
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not include any indication similar thereto.

In addition, the court ruled that Article 19, paragrap) {tem (i) of the Unfair
Competition Prevention Act is applicable, as the chars¢igfz 1" and " 4<" are
mere common names and the packaging of the defendant's gecely uses these
common names, etc. in a common manner.



