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- A case in which the court determined that acts of the Appellants to provide
advertisements on a website where bootleg manga were posted and pay advertising
fees fall under acts of aiding and abetting infringement of the Appellee's right to
transmit to the public on said website and that the Appellants were at least negligent

concerning said acts, and the court determined damages based on Article 114,

paragraph (1) of the Copyright Act.

Case type: Claim for compensation

Result: Appeal dismissed

References: Article 719, paragraphs (1) and (2) of the Civil Code, Article 709 of the
Civil Code, and Article 114, paragraph (1) of the Copyright Act

Judgment in prior instance: Tokyo District Court, 2021 (Wa) 1333, rendered on
December 21, 2021

Summary of the Judgment

1. The Appellee (the first-instance Plaintiff) is a manga artist and both of the Appellants,
P and Q, (the first-instance Defendants) are stock companies including an advertising
agency to handle online advertisement for their business purposes.

In this case, concerning the fact that a manga (the manga of the first-instance
Plaintiff (the Appellee); hereinafter referred to as the "Plaintiff's Manga"), for which
the Appellee has the copyright, was uploaded on a website under the name of "Manga-
mura" (hereinafter referred to as the "Website") and the Appellee's right to transmit to
the public was infringed, the Appellee alleged against the Appellants that a series of
acts of the Appellants (hereinafter referred to as the "Acts") to provide advertisements
on the Website and pay advertising fees to the administrative operator of the Website
fall under accessoryship for the infringement. Based on this allegation, the Appellee
demanded that the Appellants jointly and severally pay compensation for damages of
11 million yen and delay damages accrued thereon based on the tort (Article 719,
paragraphs (1) and (2), and Article 709 of the Civil Code).

2. The judgment in prior instance granted all claims of the Appellee. Dissatisfied with
this judgment, the Appellants filed an appeal. Concerning said 11 million yen, the
Appellee alleged in prior instance that it was exclusively a total sum of decreases in
sales of 10 million yen and legal fees of one million yen. However, in the second

instance, the Appellee selectively added an allegation that said 10 million yen is part of



the damages pursuant to Article 114, paragraph (1) of the Copyright Act of 211,258,200
yen (hereinafter referred to as the "Partial Claim").

3. In this judgment, in the same way as the judgment in prior instance, the court
determined that the Acts that are found to have been performed jointly by Appellants
fall under accessoryship for infringement of the right to transmit to the public
concerning the Plaintiff's Manga on the Website and the Appellants were at least
negligent concerning the Acts. Based on the additional allegation of the Appellee, the
court determined that the damage to the Appellee based on Article 114, paragraph (1)
of the Copyright Act exceeded the amount of the Partial Claim and dismissed all appeals
by the Appellants. The outline of the judgment is as stated below.

(1) Whether the Acts fall under accessoryship

Based on the actual operation status of the Website where advertising revenue is
almost the only financial resource, acts to post advertisements on the Website and pay
advertising fees to the administrative operator side fall under acts to assist or facilitate
the act of the administrative operator of the Website to post manga on the Website
without obtaining approvals of the copyright holders generally by way of providing
almost the sole financial resource for operating the Website. There are no circumstances
to understand the Acts that are found to have been performed jointly by the Appellants
in a way different from the above.

(2) Negligence of the Appellants (The Appellee alleged that, as of May 2017 at the
latest, the Appellants had intent or negligence.)

When Appellant P intended to start to distribute advertisements on the Website using
an ad network that it operated, the Appellant P received a presentation of the Website's
title and URL, examined whether or not to make registration based on information
including the title and URL, approved to make registration, and manually configured
the settings for distribution of advertisements. However, there were the following
circumstances: up to 2017, it had become a big problem that advertising revenue was a
financial resource of illegal websites, etc.; concerning the Website, as of April 2017, it
was explained that viewers could read manga without registration and without charge
and it could be understood at a glance that a massive number of manga were posted;
there were multiple tweets pointing out its illegality; and as of May 10, 2017 at the
latest, it was easy for viewers to understand that Japanese works were posted on the
assumption that their copyrights are not protected. Based on these circumstances, in
May 2017 at the latest, the Appellants could have easily assumed that many manga
posted on the Website were posted without obtaining approvals of the copyright holders,

and the advertising revenue was almost the only financial resource of the Website, and
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therefore, the acts of the Appellants to provide advertisements on the Website and pay
advertising fees were nothing but acts to support copyright infringement. Based on the
above, as of May 2017, the Appellants were under a duty of care to check with the
administrative operator of the Website in relation to the presence of consent agreements
with the copyright holders and to take appropriate measures or to refuse registration on
the ad network of the Website without the need to even implement said check (if said
registration had been completed, the duty of care to take actions such as canceling the
agreement related thereto). The fact that the Appellants neglected the duty of care as of
said month and, subsequently, continued to perform the Acts without careful
consideration, is supported by the subsequent behavior, etc. of the Appellants. The
Appellants' allegation that there was no foreseeability or possibility to avoid the results
and there was no violation of the duty of care, cannot be accepted.

(3) Damages defined in Article 114, paragraph (1) of the Copyright Act

In light of the viewing method of manga on the Website and the fact that page views
(PV) per visitor were found to be 10.69, and in consideration of the fact that when a
person visits the Website, it is fully possible for the person to view multiple volumes
per visit, or on the other hand, the person may stop viewing after test reading in the
middle of one manga, and other circumstances comprehensively, it is reasonable to find
that the volume of "copies transmitted and received" per comic book on average is at
least approximately 50% of the visitors to the Website (approximately 5% of PV, one
book per two visits).

Based on the above, in light of the fact that it is reasonable to deem that the
Plaintiff's Manga had approximately two times more visitors than average, in addition
to the number of visitors to the Website and the number of manga viewable on the
Website during the period when the Plaintiff's Manga was posted, the amount of
damages to the Appellee is calculated based on the number of volumes of the Plaintiff's
Manga that were posted and other factors, and it is found to exceed the amount of the

Appellee's Partial Claim of 11 million yen, including the legal fees.

il



Judgment rendered on June 29, 2022
2022 (Ne) 10005, Case of appeal for seeking compensation for damages
(Court of prior instance: Tokyo District Court, 2021 (Wa) 1333)

Date of conclusion of oral argument: May 16, 2022

Judgment
Appellant: mmlabo co., 1td.
(hereinafter referred to as "Appellant mmlabo")
Appellant: Global Net Corp.
(Hereinafter referred to as "Appellant Global Net")

Appellee: Y

Main text
1. All of the Appeals shall be dismissed.
2. The Appellants shall bear the cost of the appeal.
Facts and reasons

The abbreviation of terms and the meanings of the abbreviations are subject to the
judgment in prior instance except for those altered in this judgment. In addition, the
term "Attachment" in the cited part in the judgment in prior instance is altered to
"Attachment to the judgment in prior instance".
No. 1 Object of the appeal
1. The judgment in prior instance shall be rescinded.
2. All the Appellee's claims shall be dismissed.
3. The Appellee shall bear the court costs for both the first instance and second instance.
No. 2 Outline of the case
1. Outline of the case
(1) The Appellee (the first-instance Plaintiff) is a manga artist and the copyright holder
of manga (the Plaintiff's Manga) as stated in the Attachment to the judgment in prior
instance "List of the Plaintiff's Works."

The Appellants (the first-instance Defendants) are stock companies whose business
purposes include the advertising agency business to handle internet advertisements.
(2) In this case, the Appellee alleged that at least part of the Plaintiff's Manga was

uploaded on the website called "Manga-mura [Manga Village]" (hereinafter referred to



as the "Website") and the Appellee's right to transmit to the public was infringed and
that the series of acts of the Appellants (hereinafter referred to as the "Acts" in some
cases) that the Appellants provided advertisements to the Website and paid advertising
fees (advertising costs) to the administrative operator of the Website fall under
accessoryship for the aforementioned infringement. Based on these allegations, the
Appellee made the claims to demand that the Appellants jointly and severally pay
compensation for damages of 11 million yen and delay damages accrued thereon at the
rate of 5% per annum as prescribed by the Civil Code before amendment by Act No. 44
of 2017 for the period from November 18, 2017, which is the last day when the
aforementioned upload was implemented, until the completion of the payment, based
on the tort (Article 719, paragraphs (1) and (2), and Article 709 of the Civil Code).
(3) The judgment in prior instance granted all claims of the Appellee. Dissatisfied with
this judgment, the Appellants filed an appeal.
(4) Concerning the compensation for damages of 11 million yen as defined in (2) above,
the Appellee alleged in the prior instance that it was exclusively the sum total of
decreases in sales of 10 million yen and legal fees of one million yen. However, in this
instance, the Appellee selectively added an allegation that 10 million yen out of the
aforementioned amount was part of the damages of 211,258,200 yen pursuant to Article
114, paragraph (1) of the Copyright Act (partial claim).
2. Basic facts

The basic facts are altered as follows. The remaining part is as stated in 1. in "No.
2 Outline of the case" in the "Facts and reasons" section of the judgment in prior
instance and therefore they are cited (in cases of indicating evidence through this
judgment, it includes branch numbers unless otherwise mentioned.).
(1) The phrase "Td V| #E = A= AT KR DOH 24k [and the parent company of
Defendant mmlabo]" in line 23, page 2 of the judgment in prior instance is deleted; and
the phrase from "AJ5 F %5 FT D [of the head office]" in line 25 through the end of line
26, page 2 is altered to "X FC# FOAKRJEFTEHIT, PEFAT AT AT ROKLE
FOZEFEME R —ThH D (., #EHFALIT, KEZLBICTLLVIR
JEC, RN —EOMEMEEZHT HZ & E2RD TS, ), [the location of the
head office on the register ... is identical to the location of the branch office on the
register of Appellant mmlabo (the Appellants admitted that they have a relationship to
the extent that they have common shareholders.).]".
(2) The term "#& @Y1 | [Manga website]" in line 4, page 3 of the judgment in prior
instance is altered to "~ > 7 %A [Manga website]"; the phrase "DL “~ % ! [No DL
required!]" in said line is altered to "DL /~2L ! ! [No DL required!!]; the part from



the phrase "Af 7 = 7% 1 | 53[the Website]" in lines 5 and 6 on said page through
"R L STV D, [is also estimated.]" in line 8 on said page is altered to "N H K

(7 —X7 v 78] OU=TH A MZBITLFER30FE4H1 8 AfHTD
AR ETIE, AT =7 A PR 2EELL5 T LT, F4E3H0
KT =7 WA b ~DHAREIMBEREITE~TET7 00 0 T ANZREB LIz E S,
£z, FRTFE A 2 4 AT OHIHBHHT X O@iE TR, —fiRttHiEA
a T oA B IEERERE (LT TCODA W9 ,) OEFHI LD & FRk
29FIANPSFK3 0FE2HETOMICESKIG6E2 00 0T ABRAET =
T A FERME L E XL TS, [According to an article on the website of NHK
'Close Up Gendai' dated April 18, 2018, the number of books that the Website stocks is
more than 50,000 and it is reported that the number of visitors per month to the Website
exceeded 170 million in total in March 2018. According to the reporting on Asahi
Shimbun Digital dated September 24, 2019, based on the tally by the Content Overseas
Distribution Association (hereinafter referred to as 'CODA"), approximately 620 million
visitors in total browsed the Website for the period from September 2017 through
February 2018.]", respectively.
(3) The phrase "5 H 6 H[May 6]" in line 13, page 3 of the judgment in prior instance
is altered to "6 H 2 4 H[June 24]"; and after the phrase "JZ45{&H 1 D 9 H[from
among Plaintiff's Manga 1]" in line 14 on said page, the phrase ") 72 < & % [at least]"
is inserted.
(4) The following are added as new lines after the end of line 17, page 3 of the judgment
in prior instance.

"The aforementioned posts were made without obtaining the approval of the

Appellee and infringed the Appellee's right to transmit to the public.
(4) Provision, etc. of advertisements to the Website by the Appellants
A. Concerning the Website, Kabushiki Kaisha Eeru (hereinafter referred to as 'Eeru')
was a contact window for handling advertisements (media representatives) to serve as
an intermediate with sponsors.
B. Appellant mmlabo concluded an agreement with Eeru concerning the provision of
advertisements on the Website in April 2017 at the latest, and started to pay
advertisement posting fees related to the Website, from among the advertising fees
obtained by soliciting sponsors, to Eeru in May 2017 and after at the latest. (Exhibit
Otsu 1)
C. (A) Appellant mmlabo operated a pay-per-click ad network 'MEDIAD II' (it is also
called MEDIAD 2'or' A 7 « 7 R1I'; an ad network refers to an advertisement delivery

network that is created by an advertising agency by collecting advertising media (media,



such as a website, etc.) and that is used to deliver and display advertisements with
various kinds of advertisement media (see Exhibits Ko 6 and 7 and Exhibit Otsu 13).)
at least from 2017 to 2018. In order to use the ad network, an administrative operator
(hereinafter it may be simply referred to as an 'operator') of a website who solicits
posting advertisements on its website, is required to apply for 'MEDIAD II,' to be
registered as a member, and then to receive compensation for posting advertisements
on the website from Appellant mmlabo. (Exhibits Ko 3, 13, and 14 and Exhibits Otsu
1,3, and 4)
(B) In 'MEDIAD II,' the following procedures are implemented: [i] the name of the
website, URL, etc. to post advertisements are input and advertisement media (media)
are registered (media registration); [ii] the name, image size, and other information
related to an ad post of the registered media are input and the ad post is registered; [iii]
after review by the operation team of 'MEDIAD II' of Appellant mmlabo, the
configuration of advertisement delivery (meaning to determine which advertisements
to post on the registered ad post) is completed manually; and [iv] an advertisement
posting tag is obtained (meaning to obtain a program (JavaScript) to display
advertisements on the ad post of the media and to extract it in a CSV file). (Exhibit Ko
22)
(C) 'MEDIAD II' was used to provide advertisements to the Website. Upon media
registration ((B) [i] above) of the Website, the title and URL of the Website were
presented to Appellant mmlabo."
3. Issues and allegations of the parties on the issues

The issues and allegations of the parties on the issues are altered as follows, and
supplementary allegations and additional allegations of the parties in this instance are
added as stated in 4. below. The remaining parts are as stated in 2. and 3. in "No. 2
Outline of the case" in the "Facts and reasons" section of the judgment in prior instance
and therefore they are cited.
(1) The part from the beginning to the end of line 20, page 3 of the judgment in prior
instance is altered to "7 AT R OER AT ALY ME (4451 — 1) [A. Whether
the Acts fall under accessoryship (Issue 1-1)]"; and the phrase "H %3 & O K FEH 1% [a
causal relationship between ... and the damages]" in line 21 on said page is altered to "
HE L OO %P 72 K 2 E91%[a general causal relationship between ... and the
damages]", respectively.
(2) The part from the beginning to the end of line 25, page 3 of the judgment in prior
instance is altered to "(1) iR 1 — 1 (KFATAOEBITARL Y MESE) [(1) Issue 1-
1 (Whether the Acts fall under accessoryship)]"; the part from " #% 5 & [the



Defendants]" in line 1, page 4 to "{Z-2V T liX[concerning]" in line 2 on said page is
altered to "#ZE5F AN D13, R AN 7 v — "Lk R 3BIEtE, HEERFA T LA AT R
NFEEWIBRICH Y AR F2EOBRIZIT 27 LT,
—EIINIRE 2T o TWeL 2T A (BT, R ADERICEWNT, #HFAL
DRARIZOWTH S, FRARELFRTIEMOEKOBEZ NS DT
HDH,). YER AN D OARMAT % 13 [the Appellants are in the relationship where
Appellant Global Net is the parent company and Appellant mmlabo is its subsidiary,
and even if there is no relationship of a parent company and a subsidiary company, they
engaged in management integrally (hereinafter the part in the Appellee's allegation
referring to a parent company and a subsidiary company, etc. with regard to the
relationship between the Appellants also has the same import). The Acts of the
Appellants]"; the phrase "H#A T2 (B L. HIC L 2 KFERETH DKL T S
[concerning the act of posting ..., a joint tort by an accessoryship is established]" in
lines 2 and 3 on said page is altered to "8 #AT 2 DE BT %12 % 7= % [fall under
accessoryship to the act of posting ...]"; the term "A" in line 5 on said page is altered
to "A""; the phrase " X\ &ftt=— (LN [=—/1) &9 ,) [Kabushiki Kaisha
Eeru (hereinafter referred to as 'Eeru')]" in lines 16 and 17 on said page is altered to "
= — /L [Eeru]"; and the term "*& 235 [administrator]" in line 22 on said page is altered
to "3#E & & [operator]", respectively.

(3) The part from "#% & © 73[the Defendants]" in line 7, page 5 of the judgment in prior
instance to "7 = 7 %A b D[of the Website]" in line 9 on said page is altered to "4
Y =7 %A MIREZRE L TARUEDY =7 %A~ OB EFIZIRE B L E )
A D & OYERRAND O —@EDITR (RHETR) 2, KU =794 MR
% [the series of the Appellants' acts (the Acts) to provide advertisements to the Website
and to pay advertising fees (advertising costs) to the Website's operator ... on the
Website]"; and the phrase "Jii 5 & [ 73 [the Plaintiff's Manga]" in line 12 on said page
is altered to "JFUE {2 ] D — I DT, [regarding part of the Plaintiff's Manga,]",
respectively.

(4) The phrase "1 & @ [K B £%[a causal relationship with the damages]" in line 16,
page 6 of the judgment in prior instance is altered to "853 & ® O — %10 72 K £ B
f%[a general causal relationship with the damages]".

(5) The term "%& BE ¥ [administrator]" in line 23, page 7 of the judgment in prior
instance is altered to "J&E'E; ¥ [operator]"; the term "AfE T = 7Y A & B [the
Website's administrator]" in line 14, page 8 is altered to "A/4 7 =~ 7 %A ks OEEH
[the Website's operator]"; the term "5 — 3 [a third party]" in line 22 on said page is
altered to "B fiF[the government]"; and the term "4& P35 [administrator]" in line 8, page



9 is altered to "if = # [operator]", respectively; and after the term "/A & EE ¥ — b
A [advertisement delivery service]" in line 11 on said page, "(MEDIAD II)" is added.

(omitted)

No. 3 Judgment of this court

1. This court determines that all the claims of the Appellee should be granted. The
grounds are as stated below.

2. Issue 1 (Whether the Appellants are responsible for the joint tort)

(1) Facts found in this case

The facts found in this case are altered as follows. The remaining part is as stated

in 1. (1) in "No. 3 Judgment of this court" in the "Facts and reasons" section of the
judgment in prior instance (hereinafter simply referred to as "No. 3 of the judgment in
prior instance") and therefore they are cited.
A. The phrase "5 J5 fit LA _E D [more than 50,000]" in lines 8 and 9, page 12 of the
judgment in prior instance is altered to "X & [a large amount of]"; the phrase "B 5%
Y IKF D [at the time of establishment]" in lines 9 and 10 on said page is altered to " ¥,
2 842 H 2 9 H Y WiD[as of February 29, 2016]"; the term "kl = 2 7 187l —
[Free manga -]" in said line is altered to "& W — ik} = I~ 7 & [l — [Manga-mura
- Free manga -]"; the phrase "X 7 ©— /L3 % 72|F T[only by scrolling]" in lines 11
and 12 on said page is altered to " A 7 & — /L 72} T[only by scrolling]"; the phrase "
~ /] % [manga]" in said line is altered to "~ > % [manga]"; and the term " F S\,
[please ... .]" in line 13 on said page is altered to " I &\ [please]"; the phrase "H 4
[Exhibit Ko 4]" in line 16 on said page is altered to "H! 4 | 8 [Exhibits Ko 4 and 8]";
the term " & = — 1 I [view site]" in lines 20 and 21 on said page is altered to " & =
7 —H A b [viewers'site]", respectively; and the following are added as new lines after
the end of line 25 on said page.

"In this regard, at least as of May 10, 2017, the Website posted the statements: [i]
under the title, '"About Manga-mura,' that 'Manga-mura is a web-type clone site that
collects and stores images uploaded on the internet. They cannot be viewed if the
storage site becomes undisclosed. The site can be used at no charge.'; and [ii] under the
title, 'Isn't Manga-mura illegal?,’ that 'Manga-mura is a Vietnamese company and
Vietnam is not a signatory to the Universal Copyright Convention and therefore,
Japanese works are not protected.' (Exhibit Ko 38)

In addition, as of April 2017, there were multiple tweets pointing out the illegality

of the Website on Twitter, including the following: 'Is Manga-mura dangerous? Is



Manga-mura illegal?'; 'Manga-mura may be illegal, but I think they can be viewed at
Manga-mura.'; '"Manga-mura is an illegal website.'; '"Manga-mura is an illegal site, but
it is excellent.'; 'A website that is called Manga-mura is completely in violation.";
'Lawless bookshelves, Manga-mura'; 'The administrator of Manga-mura will be arrested
soon.'; '"Manga-mura is an illegal site where manga are uploaded for free. As a manga
lover, I cannot accept it, but I viewed all volumes... Please forgive me.' (Exhibit Ko
39)"

B. The part from "“%/% 3 O 4E[in 2018]" to " = 7 % 4 K Tld[on the website]" in
line 26, page 12 of the judgment in prior instance is altered to "N HK 27 @ —X7
Yy THRIDOT =T H A MIBT LV 3 0F4H 1 8 AT ORI iLE T
AT =7 A MZOWT, FiEE2E 0 5 L EOfESR A EE TR D 2 &
[According to an article on the website of NHK 'Close Up Gendai' dated April 18, 2018,
more than 50,000 books, including new releases, can be browsed on the Website]"; the
part from " H (4 % £% A3 [the number of viewers per month]" in line 2, page 13 to the
end of line 5 on said page is altered to " A fHFHFMVIE~1{57 0 0 0 5 A& 2E
WLloZ e, KU =7V A FOEEFEITERQINENAZBNTE L EHRDL
NLZeRENBuESNTZ, £lo, FFTFEIA 2 4 ST OF AT 24
WOHBETIE, AT =T7H A FOBEBEHELHAONDIFREDRBINTZLD
LI wf Rk 2 9 5 AL HARAL 23 1@ i) 7 SRR 0 BB IS B R E
RO LY BEERFETHEEHFL W&, KUy =T7H 1 MIAK
:‘/7%&u%ﬁ@&%HMT%ﬁL ZORBULE T~TTHREALBND
ZL. CODADKEFNZ LD LFER2 9F 9 HNDHIFER 3 042 HE TORMIC
E~NF) 62000 FABRAE Y =74 F2MEL, 95 HARENNS OB
PEs QFILL L& HTWeZ & BEREITN S 2 0 0f@MIC ED L ST
WBHZ e ERRE S, (5, 8) [It was reported that the number of visitors
per month ... exceeded 170 million in total and the operator of the Website seemed to
have earned an enormous amount of advertising revenue. In addition, according to the
news on Asahi Shimbun Digital dated September 24, 2019, in an article stating that a
suspect who seems to be the operator of the Website was arrested, the following were
reported: in May 2017, a publisher filed criminal complaints against an unknown
suspect due to a suspected violation of the Copyright Act at multiple prefectural police
offices, including Fukuoka; the Website posted popular comics and manga magazines
without approval and the total number of those comics and magazines seems to be
approximately 50 to 70 thousand; based on the tally by CODA, approximately 620
million visitors in total browsed the Website for the period from September 2017

through February 2018 and access from Japan accounted for more than 90 percent; and



the amount of damages is estimated to be approximately more than 320 billion yen.
(Exhibits Ko 5 and 8)]", respectively.
C. The phrase "fE# etV 1 b (F4F 4 A 1 5 HfHTFDOFEH) [informational
website (an article dated April 15, 2018)]" in line 9, page 13 of the judgment in prior
instance is altered to "= = — A% A b (Tl HIX)) OFLF CEK3 044 H 1
5 HAFIF) [an article on the news site ('Netorabo') (dated April 15, 2018)]"; and the
phrase "2 5315 Z & WA 1 4 B ®OFEE Tlit seems that ... in an article dated
April 14,2018]" in lines 10 and 11 on said page is altered to "7 H AL 5 Z & Ait#E
. £, KU =7V A MIBEE T 2)JRERBUE Ot (BRI T 2 B %
L3 5FY A Foidsd (FA 17 BAHT) I8 W Tt is stated that it
seems ... and in an article on said website stating that it interviewed a former employee
of an advertising agency engaged in the Website (dated April 17, 2018)]", respectively;
and after the phrase including "fE#H 7 & 72 > TuN% Z & [there is a structure ...]" in
line 16 on said page, the phrase ", Y% LitE BNV T\t (At o7
—7IIEN L O b DREE SR 2AERH D . BIZE > T TAftOBRPTY ],

[ BtEogmATY ), CHOWLFTT ) RELB/BHEARED ZLITR-TN
ZE. Ath, BHEEOCHOBIZIEANA—=F v LA 7 4 ACHRLINTZEO LD
N=N=R R E==PRHRERL T T, EORNLPE DO ERERAREL LIZ W
X O REENITHIIZ/ES LTV 2 Z & [; in the group of the company (Company A)
where said former employee used to work, there were many affiliated companies and
subsidiary companies and their employees were required to use false names from day-
to-day, such as "I am Tanaka of Company A," "I am Suzuki of Company B," "I am
Yamanaka of Company C," etc.; there were many paper companies that were registered
on a virtual office between Company A, Company B, and Company C, and a structure
to prevent the money flow and actual conditions of companies from being revealed was
established in a skillful manner]" is added.
D. The part from the beginning of line 18, page 13 of the judgment in prior instance to
the end of line 2, page 14 1s altered as follows.

"B. Activities, etc. of the government and groups related to the advertisement

business against websites for bootleg manga
(A) Circumstances up to 2017
a. In a news article in Yahoo! Japan dated April 7, 2014, it was pointed out that
advertisements of general companies posted on illegal websites on the internet, such as
those collecting child pornography images, had become an income source of the website
administrator. The news article also introduced the following: many advertisement

delivery companies prohibit the posting of advertisements on illegal websites in their



internal rules; those companies search whether any illegal information is posted on
websites where they posted advertisements by using terms often used on illegal
websites; however, according to a person in charge from the Japan Internet Advertising
Association, administrators often hide illegal information in a skillful manner and there
are cases where illegal sites cannot be identified. (Exhibit Otsu 12)

b. In a document titled 'Activities for the Manga-Anime Guardians Project by the
Ministry of Economy, Trade and Industry," which was created by the Media Content
Industry Division, Commerce and Information Policy Bureau, Ministry of Economy,
Trade and Industry in April 2015 (Exhibit Ko 48), as measures by the 'Manga-Anime
Guardians (MAG) PROJECT' (which is a project to consistently and strategically
engage in three issues: to 'eliminate' bootleg manga effectively, to establish a structure
to 'lead' manga fans from bootleg manga sites to regular manga sites at the same time,
and to conduct 'dissemination and awareness-raising activities' targeting viewers, etc.
in and outside Japan, and which is promoted by the Manga-Anime Guardians Project
Council and the Ministry of Economy, Trade and Industry (secretariat: CODA)
together), it is stated that, in fiscal 2014, a massive elimination of bootleg manga (the
number of target websites: 356; the number of bootleg manga eliminated: 711,697;
elimination percentage: 68%) was conducted and that, also in fiscal 2015, the Council
would continue to implement a massive elimination of bootleg manga, etc. while
expanding participant companies, and the government would intensively make efforts,
focusing on surrounding measures, such as restrictions on posting of advertisements, in
particular, through CODA.

c. In an internet article dated March 1, 2016, concerning a case where works of popular
manga were published on a bootleg website before their official release, it was reported
that the Defendant, who was accused of violation of the Copyright Act, was convicted.
(Exhibit Ko 49)

d. In a document titled 'Explanatory Materials for the Survey on Online Copyright
Infringement Measures Abroad' dated December 15, 2016, which was created by
Mitsubishi Research Institute, Inc. as commissioned by the Agency for Cultural Affairs
(Exhibit Ko 50), it was pointed out that, as the objective of the survey, bootlegs of music,
animations, movies, manga, games, etc. are distributed worldwide on the internet and
damages from online copyright infringement became more and more serious. As one of
the methods surveyed through interviews in seven countries, U.S.A., Canada, Australia,
U.K, France, Germany, and Sweden, 'funding source measures,' including 'suspension
of posting and delivering of advertisements,' were pointed out.

(B) Circumstances in 2017



a. In an article of ITmedia NEWS dated May 3, 2017, it was reported that a website,
'Free Books,' which was established in 2016, from which books that seemed to be
uploaded illegally without the approval of copyright holders could be downloaded at
no charge, and which had been pointed out to be highly illegal, was closed and that it
became a topic because the characteristics and illegality of said website had been
pointed out in a SNS, 'Hatena Tokumei Diary,' on May 1, 2017. (Exhibit Ko 40)

b. In the article of ITmedia Business Online dated October 31, 2017, the following were
reported: the operator of a leech site, 'Haruka Yumenoato,' where links from which
illegally uploaded manga and magazines can be downloaded are compiled, was arrested
on said day; according to the Association of Copyright for Computer Software, said
website was one of the largest leech sites in Japan and was closed in July 2017 after
being investigated; however, based on the investigation by said association, the
estimated amount of damages reached approximately 73.1 billion yen for one year until
June 2017. Said website was included in the customers of the Appellants. (Exhibits Ko
28 and 41)

c. JJAA had continued initiatives to eliminate illegal and unjust websites on the internet
from websites on which advertisements are posted in cooperation between the public
and private sectors. In 2017, JIAA established a special sub-committee to handle said
issues, including brand safety, and then published the JIAA Statement dated December
12, 2017. The JIAA Statement pointed out the fact that, in the current internet
advertisement market, 'brand safety' (safety of a sponsor's brand by securing the quality
of the websites on which its advertisements are posted) appeared as a new issue, as well
as the possibility that illegal or unjust websites might be included in websites on which
advertisements are posted. Additionally the following were stated: in order to protect
brands from said risks and to ensure safety, all companies involved in online
advertisements should consider what they can do from their standpoints and make
efforts: for example, companies providing ad spots, such as a media, etc., would need
to establish a system to check whether content and pages are against public policy;
companies delivering advertisements, such as companies providing ad networks or SSP,
etc., would need to create a structure not to deliver advertisements to websites that may
damage brands, such as by eliminating unjust websites, etc.; and JIAA would carry out
activities for brand safety and then prevent advertising costs from being paid to illegal
websites posting advertisements, and thereby maintain the soundness of the online
advertisement market (SSP (Supply-Side Platform) refers to a tool supporting
advertising sales of media (see Exhibit Otsu 13)). (Exhibits Ko 26 and 42)

(C) Circumstances in and after 2017
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a. Due to the appearance of bootleg websites (including the Website) for which
administrative operators were difficult to identify and even making a request to delete
infringing content would be impossible, the rights of copyright holders, etc. came to be
damaged significantly. Facing such fact, the Ministerial Meeting Concerning Measures
Against Crime, Intellectual Property Strategy Headquarters, announced, on April 13,
2018, a policy to implement blocking against particularly malicious bootleg websites,
including the Website, as temporary and urgent measures until the legal system would
be developed. In response to the announcement of the policy, in the article of Newsweek
Japan on the same date, it was reported that based on the rapid expansion of websites
for bootleg manga and animation, the Abe administration (at that time) would deliberate
on a system to enable the private sectors to voluntarily block particularly malicious
websites for the period until the legal system would be developed, as emergency
measures by the government. (Exhibit Ko 34 and Exhibit Otsu 18)

b. The document titled 'JIAA's Responses to Posting of Advertisements on Bootleg
Websites' dated June 8, 2018, which was issued by the Chairperson of JIAA, states as
follows: JIAA had considered it necessary to promptly enhance measures against the
situation where bootleg websites, which were broadly recognized as social problems,
were being operated with advertising revenue from online advertisements as their
financial resource, and it had been further promoting the enhancement of activities;
after the announcement of the JIAA Statement ((B) c. above) stating countermeasures
to be taken by online advertisement companies who were JIAA members, JIAA had
been surveying the involvement of member companies in illegal acts, their awareness
of the issues, progress of countermeasures, etc. concerning posting of advertisements
on bootleg websites; based on the actual status confirmed through the survey, JIAA
would examine the necessity of improvements, problems, effective countermeasures,
etc.; and if any fact against the behavioral charter and advertisement ethics guidelines
that were specified by JIAA was detected with regard to member companies, responses
would be made against the relevant companies fairly based on the internal rules.
(Exhibit Ko 25)

In addition, in the document titled 'Enhancement of Measures against Bootleg
Websites,' which was issued on the same date by the Japan Advertisers Association,
Japan Advertising Agencies Association, and JIAA, it is stated that illegal websites that
infringe copyrights were posting advertisements and the advertising revenue had
become a financial resource of their operation; and, concerning measures against
bootleg websites, CODA started to provide a list of malicious copyright infringing

websites, etc. in February 2018, and it was determined to use the list and establish new
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opportunities for discussions to share information regularly towards the enhancement
of more substantial countermeasures. (Exhibit Ko 24)"

E. The phrase "% 3 O “F 4 A [in April 2018]" in line 4, page 14 of the judgment in
prior instance is altered to "k 3 O 4= 4 A 1 7 HtH[around April 17, 2018]".

F. The part from the phrase " (#{ & = A = A 7 R | /> 5 [ Bl 41) [(Defendant mmlabo”
to "parent company)" in line 7, page 14 of the judgment in prior instance is deleted;
after the term "/ 25X EE )5 [advertising agency]" in lines 9 and 10 on said page, the
term " (A7 4 7 L v ) [(media representatives)]" is added, respectively; the term
" (F2=fk) [(subsidiary company)]" from the beginning of line 15 to the end of line
20 on said page and in line 21 on said page is all deleted; the phrase "7 K v h U —
712 £ [by the ad network]" in line 22 on said page is altered to "7 K% v F U —
7 TH5H IMED I ADIIJ ZF]H L T[using an ad network MEDIAD II']; the term
" (Bl4L) [(parent company)]” in line 24 on said page is deleted; and the following
is added as a new line after the end of line 26 on said page.

"The Appellants transacted with the operator of the Website through Eeru and
agreements related to the use of 'MEDIAD II' were also concluded between the
Appellants and Eeru. In this regard, under the MEDIAD II Terms of Service as of
February 15, 2016 (Exhibit Otsu 3), the following were stipulated: [i] after agreeing
with said terms of service, a website operator is to apply for registration with the
services related to 'MEDIAD II' and Appellant mmlabo will examine the details of the
application; an agreement on said terms of service is to be established as of the date of
notification of the approval; and the operator's registration of membership with said
services is deemed to be completed (Article 1); [i1] the Appellant can refuse or stop the
delivery of advertisements that do not meet the advertising standards specified by the
Appellant and is not liable for damages to the relevant operator (Article 3, paragraph
(3)); and [111] if a website operated by said operator has infringed or is likely to infringe
a third party's intellectual property rights, such as a trademark right, design right,
copyright, etc., the Appellant may not be able to approve the application or if the
Appellant determines that the website falls under this case even after granting the
approval, the agreement may be canceled in accordance with the provisions of the terms
of service (Article 4, paragraph (1) and Article 3, paragraph (2)). (Exhibit Otsu 3)"

G. The phrase "#45 7 17—/ 3L » h|d[Defendant Global Net]" in line 2, page 15
of the judgment of prior instance is altered to "#EFF A= LA A7 ROWEHE B
[Employees of Appellant mmlabo]"; after the phrase "} 5|45 2> & Dby a customer]"
in said line, the phrase " TME D I A DIIJ (Z4% 5 [related to "MEDIAD II"]" is added;
the phrase "#&#{ (2 IX[posting]" in line 4 on said page is altered to " #{ % [posting]";
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after the phrase "[A|ZF % L CU 7=, [replied.]" in said line, the phrase " L2 RAH &
ORIEITAR D A —VTiE, NEEAT] LW AHAHELE I TEBY ., £, %
A= DOCC GEAT D50 ITF, HHATZ e —bxy FOEXAFT FLA
EHLNLTIE T o—rSb Ry FJEWSIAHRDT FLANFD LA TN,
[in each email related to the aforementioned inquiry and reply, the name "Manga-mura"
is clearly indicated and in the CC (the addresses with which information is shared) to
each email, addresses with the name 'Shared Global Net' that are deemed to be shared
addresses of Appellant Global Net were included]" is added; the term "#%%5 7" & — /X
JL % > k[Defendant Global Net]" in lines 5 and 8 on said page is all altered to "#E7F
N7 m—,9L %y b DOfESE B [employees of Appellant Global Net]"; the part from
the beginning of line 10 on said page to the end of line 12 is deleted; and the following
are added as new lines after the end of line 14 on said page.

"(C) Other circumstances related to the Appellants' businesses
a. Around February 2018, Appellant Global Net received inquiries from the police
concerning services it had provided. (Exhibit Ko 29)
b. On February 2, 2018, Appellant mmlabo's employee C (hereinafter referred to as 'C')
received emails from customers, at the address including the domain name of the
Appellant, including such statements as 'You are not posting advertisements on bootleg
websites (websites for illegally uploading content and websites providing links to
illegally uploaded content), such as Manga-mura, that have recently been in the news,
are you?' and 'We have been very strictly warned by publishers and, therefore, please
do not post advertisements on them." In response to the above, C transferred the
aforementioned email to the Appellant's employees from an address including the
domain name of the Appellant, as an employee of Appellant Global Net, while adding
'In addition, the following is a media for which delivery is prohibited. "You are not
posting advertisements on bootleg websites (websites for illegally uploading content
and websites providing links to illegally uploaded content), such as Manga-mura, that
have recently been in the news, are you?' The advertisements are only for women, and
therefore, I think there is no problem, but please handle with care.' (Exhibit Ko 33)
c. On April 6 and April 7, 2018, in emails related to a request for approval from an
employee of Appellant Global Net to D, concerning the application status related to
'MEDIAD II' in said month, specific 'media names' and 'vehicle names' were indicated
regardless of being a new media or continued media. (Exhibits Ko 30-1 to 3)
d. On April 13, 2018, as an employee of Appellant Global Net, C transferred an email
received from DMM.com Co., Ltd. to other employees of the Appellant. The email was

about the additional websites on which advertisements shall not be posted (NG

13



websites) and the request for suspension of advertisements when they are posted on
those NG websites. C requested other employees to take measures for not delivering
advertisements to NG websites. (Exhibit Ko 35)

e. On April 15, 2018, an article posted on a SNS, 'Hatena Tokumei Diary,' stated that
persons related to an ad network which had delivered advertisements on illegal websites
compiled advertising companies that posted advertisements on illegal websites, and
pointed out that Appellant mmlabo had delivered advertisements on the Website and
other illegal websites until recently. (Exhibit Ko 15)

f. On April 16, 2018, in response to an inquiry from a customer concerning its
advertising status on websites (including the Website) that the customer considered to
be illegal websites, a responsible person of Appellant Global Net exchanged emails
internally concerning the matters inquired about. At this time, the Appellant's other
responsible persons who were asked to check said matters replied to the inquiry about
the 'percentage of illegal websites among overall acquisition (the reply of
'approximately NN percent' is acceptable)' that 'as of April, the percentage of five
websites related to MEDIAD II: approximately 65%' and 'It is the number of media and
CV only for MEDIAD II. The number of affiliates is not added.' (said 'five websites'
refers to the top five websites with the highest impression among the websites, on which
the customer posted advertisements as of said month and which fall under illegal
websites, and websites named 'Manga-mura Girls' and 'Manga-mura Z' were included.)
(Exhibit Ko 14)

g. The document that was created around May 2018 by Appellant Global Net concerning
the details related to the Website contained an apology for causing trouble since
advertisements were delivered to the Website through the advertisement delivery
service of the Appellant and a group corporation of the Appellant, Appellant mmlabo,
and it stated that an internal survey on the Website was started on April 13, 2018 and
explained future actions to be taken, etc. (Exhibit Otsu 1)

h. Appellant Global Net was a member of JIAA; however, as of July 17, 2018, it
submitted a notice of withdrawal (Exhibit Otsu 2) to JIAA and, on July 31, 2018, it was
deleted from the list of regular members of the JIAA website. In the aforementioned
notice, there was a statement that 'we made every effort to change our internal structure
and systems for two and half months after we caused trouble; however, we determined
that it would be difficult for us to fulfill the requirements for your membership."
(Exhibit Ko 26 and Exhibit Otsu 2)

1. Regarding the bootleg website, 'Dojin Antenna,' as of October 8, 2018, advertisements
were still delivered through '"MEDIAD I1.' (Exhibits Ko 36, 37-1 and 2)"
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H. The phrase "#J 2 0 O O J7 &’ [approximately 20 million copies]" in line 18, page 15
of the judgment in prior instance is altered to "5 1 &6 55 3 6 & FE TO R G HAT
HET2000 55 (b, REKETHLH 3 SHITLFMES A 1 7 HIZHEST
SN7c,) ToH Y [in terms of the accumulated number of copies issued from Volume
1 through Volume 36, slightly less than 20 million copies (the last volume, Volume 38,
was issued on May 17, 2018)"]; the part from "5 %1 2 A[in 2020]" in line 19 on said
page to the end of line 20 is altered to "SI 2441 H 2 9 HE TOMIZ 3 7 0 i
ML TEY, FM3ETH 8 A E TITITREEBORFFRITHEIL2 6 0
O Hi&EZ%emi Lz, (F18, 19, &7. 15) [duringthe period until January
29, 2020, it exceeded 3.7 million copies, and by July 8, 2021, the accumulated number
of copies of the Plaintiff's Manga issued exceeded 26 million copies (Exhibits Ko 18
and 19 and Exhibits Otsu 7 and 15)]"; and the phrase "3 5% 1 0 9164 94 0 i Y
[approximately 10,949.4 million yen]" in line 22 on said page is altered to "#J 1 2 O
12005 M (46 2%x26007) [approximately 12,012 million yen (462 x
26 million yen)]", respectively; after the end of line 23 on said page, the phrase " (H
200MD1 - 2, & 7) [(Bxhibits Ko 20-1 and 2, and Exhibit Otsu 7)]" is added; the
part from the beginning to the end of line 25 on said page is altered to " 8 %~ 1 0 %
FELR>TWEEZA, FUHEBEIZCOVWTIZ1 0%NEHSATEY (F4
7). TS LD L, gamER AL, R ERE LS 4 6. 2HOMEESD
U7z, [approximately 8% to 10%. Concerning the Plaintiff's Manga, 10% was applied
(Exhibit Ko 47). Based on this fact, the Appellee could have received a profit of 46.2
yen per copy of the Plaintiff's Manga.]."

(2) Determination on Issue 1 (Whether the Appellants are responsible for the joint tort)

Based on the basic facts and the facts found in this case that are cited by altering
the judgment in prior instance respectively as stated in No. 2, 2. above and (1) above,
the determination on the issue is made below.

A. Issue 1-1 (Whether the Acts fall under accessoryship)

The judgment in prior instance is altered as stated in (A) below and the
determination on the supplementary allegations of the Appellants in this case is added
as stated in (B) below, and the remaining parts are as stated in No. 3, 1. (2) A. of the
judgment in prior instance and therefore they are cited.

(A) Correction of the judgment in prior instance related to the citation

a. The part from the beginning of line 1, page 16 of the judgment in prior instance to
the end of line 2 on said page is altered to "§r i1 — 1 (KT DOEBITALY
PESE) RO R 1 —2 (FEFA S DOIT2R &R AN DHEF & DR O —fki 72 A
KO A M) (2D T [Issue 1-1 (Whether the Acts fall under accessoryship) and
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Issue 1-2 (Whether there is a general causal relationship between the acts of the
Appellants and the damages to the Appellee)]".

b. From the phrase "R fli& & D & 35 U [As it is found above]" in line 3, page 16 of the
judgment in prior instance to the phrase " Z ® X 9 72[said]" in line 7 on said page is
altered to "YEIF AN O OKRMAT A3 KD =7 A MZEBT 5 [... the Acts of the
Appellants ... on the Website]".

c. The phrase "1 {€7 0 0 O 5iZ % | % [reached as much as 170 million]" in line 15,
page 16 of the judgment in prior instance is altered to "JE~X 1 {7 0 0 O 5 A& %
it 9~ 5 [exceeded a total of 170 million]".

d. The phrase "JA & # |2 X % [with advertising costs]" in line 22, page 16 of the
judgment in prior instance is deleted; the phrase "4 > TV /21T % X[payment]" in
line 25 on said page is altered to "3$A 9 & WD T4 X, —RAYIC [payment ....
generally]"; and the phrase "R 5572 @] D [of the Plaintiff's Manga]" in line 2, page 17
is deleted.

e. The part from the beginning of line 5, page 17 of the judgment in prior instance to
the end of line 22 is altered as follows.

"(D) Looking at the Acts of the Appellants, the Appellants are originally stock
companies whose purpose is the advertising agency business to handle internet
advertisements. The representative of Appellant mmlabo, D, is a director of Appellant
Global Net. The location of the head office on the register of Appellant Global Net is
the same as the location of the branch office on the register of Appellant mmlabo. The
Appellants admitted that they have a relationship to the extent that they have common
shareholders. In the document created by Appellant Global Net (Exhibit Otsu 1), there
is a statement that Appellant mmlabo is a group corporation of Appellant Global Net.
In addition, even if Appellant Global Net receives a request to post an advertisement,
the advertisement is posted using 'MEDIAD II' that was operated by Appellant mmlabo.
When an employee of Appellant mmlabo handles an inquiry from a customer related to
'MEDIAD I1,' other persons related to Appellant Global Net are customarily included
in the CC of email correspondence and a single employee uses an email address as an
employee of Appellant mmlabo and an email address as an employee of Appellant
Global Net depending on cases. Based on the aforementioned circumstances, it should
be said both objectively and subjectively that the Appellants have been conducting the
Acts jointly.

In addition, as pointed out in (C) above, there are no circumstances to understand
that the Acts are different from acts that are generally deemed to be accessoryship of

the infringement of the right to transmit to the public.
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Therefore, it should be said that the Acts conducted jointly by the Appellants fall
under the accessoryship of the infringement of the right to transmit to the public
concerning the Plaintiff's Manga.

In addition, as a result of accessoryship, or the Acts conducted jointly by the
Appellants, the Plaintiff's Manga were viewed using the Website. Then, it is found that
damages, etc. due to decreases in sales of the Plaintiff's Manga were caused, and
therefore, it should be said that there is a corresponding causal relationship between the
Acts of the Appellants and the damages to the Appellee."

f. The part from the term "2 45 72 [ 1 [Plaintiff's Manga 1]" in line 26, page 17 through
the end of line 2, page 18 of the judgment in prior instance is altered to " i 2572 | 1
D—ERT v 7 r— RSN TWELL E ZRIZOWTOR BT AT L7
W& EGET %, [alleged that as long as part of Plaintiff's Manga 1 had been uploaded,
no accessoryship can be established in relation to that.]"; and the phrase "[q] H DLR&
[after said month]" in line 3 on said page is altered to "[A] A LAF% % [also after said
month]", respectively; at the end of line 7 on said page, the phrase "% 7=, [ 4512 ]
1O—FPALE T =7H A MO TT v r—Fankold, 2 944
H21HTHLEZA, #EHRALIE, B EBAA X TIZIEI=—/LEDHTA
Y =7 %A b ~DJREDRBIR DR Z R T DICE-2T2b DT, AT
AHITHHEEKNDOEITLE L TESINTZbDOTHL10, ERREKOHER B 23FE 3 LA
AiCHoTHGBIT L LA ENNRFERB LV HETHoT2E LTH AT AIL
JREEEO ) BEAILT v 7 r— RSN DR L RREEHEORFREL
LHITEE LT D EARDDONRFEY TH D, [In addition, it was on April 21, 2017
when part of Plaintiff's Manga 1 was uploaded on the Website for the first time. The
Appellants concluded an agreement on the provision of advertisements to the Website
with Eeru by the end of said month at the latest. The Acts were conducted as
performance of the agreement. Therefore, even if the conclusion date of the
aforementioned agreement was after said date, not to mention the case where it was
before said date, it is reasonable to consider that the Acts were conducted also based on
the premise of the situation where the right to transmit to the public would be infringed
in relation to the portions of the Plaintiff's Manga that were uploaded in said month.]"
is added; the phrase "\ X 7 [cannot be deemed to be]" in line 13, page 18 is altered to
"FR ¥ 543 [cannot be found to be]"; after the phrase "A{h 7 = 7 ¥ A ~ & (X [with
the Website]" in line 23 on said page, the phrase "[E.4% D [directly]" is added; and the
phrase "R &2 D52 IR & ) [decreases in sales of the Plaintiff's Manga]" in
line 6, page 19 is deleted.

(B) Determination on the supplementary allegations of the Appellants in this case
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a. The Appellants alleged that the Acts do not directly cause or encourage the operator
of the Website to infringe the copyright and, therefore, they do not fall under
accessoryship. As stated in No. 3, 1. (2) A. of the judgment in prior instance that is
altered and then cited, in consideration of the actual situation of the Website where the
revenue from the advertising fees is almost the only financial resource, it is reasonable
to consider that the Acts directly cause or encourage the operator of the Website to
continue posting the Plaintiff's Manga that had been uploaded and to further add targets
to be uploaded. Therefore, the aforementioned allegation of the Appellants cannot be
accepted.

Concerning the above, the Appellants also alleged that the scope of application of
accessoryship had become too wide and was unjust. However, it is only an allegation
based on the premise that the scope of accessoryship is expanded in general terms while
ignoring the aforementioned actual situation of the Website. In addition, the
responsibility for a tort is not immediately questioned for accessoryship because a
certain act objectively falls under accessoryship, and therefore, the aforementioned
allegation of the Appellants do not affect the findings and determination above either.
b. The Appellants alleged, concerning the Plaintiff's Manga that had been uploaded, that
the Acts do not facilitate infringement of the right to transmit to the public; however,
as stated in No. 3, 1. (2) (A) of the judgment in prior instance that is altered and then
cited, the aforementioned allegation cannot be accepted either. In addition, the
allegation of the Appellants to the effect that considering the Acts as accessoryship
means considering the operation of the Website itself as infringement of the right to
transmit to the public, and the allegation of the Appellants to the effect that it is not
consistent with the understanding of accessoryship that was found by the judgment of
the Supreme Court in 2001, also contain errors in understanding the circumstances that
serve as the premise for making determinations in this case, and therefore, they cannot
be accepted.

c. The Appellants alleged that the advertising fees paid by the Appellants account for a
small percentage of the advertising revenue of the operator of the Website. However,
setting aside the point whether the percentage that serves as the premise of said
allegation can be admitted immediately based on the evidence, the following should be
taken into account, in addition to the actual situation of the Website where the revenue
from the advertising fees is almost the only financial resource as mentioned above: in
light of said actual situation, it should be said that the provision of advertisements to
the Website itself, regardless of the amount of advertising fees to be paid to the operator

of the Website, eventually facilitated the infringement of the copyright by said operator
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(according to Exhibit Ko 7 and the entire import of oral arguments, the advertising fees
paid to the operator of the Website, is not simply determined by the number of
advertisements posted, or the volume of advertisements, but the fact that users viewed
the posted advertisements of goods and purchased said goods has an impact on the
amount of payment; and it thus seems that the degree of provision of advertisements
and the amount of paid advertising fees do not directly correspond to each other; in
addition, it is easily assumed that the more commission fees, etc. are deducted by an
adverting agency from the advertising fees paid by the sponsor, the less advertising fees
are paid to the operator of an website). Also, in light of the subjective mode of the
Appellants that is found and determined in B. below, the aforementioned circumstances
alleged by the Appellants are only problems related to compensation between joint tort-
feasors and they are not circumstances supporting that the Appellants are not
responsible for the tort against the Appellee.

d. None of the other circumstances alleged by the Appellants affect the aforementioned
findings and determination.

B. Issue 1-3 (Whether there is intention or negligence of the Appellants)

The judgment in prior instance is altered as stated in (A) below and the
determination on the supplementary allegations of the Appellants in this case is added
as stated in (B) below, and the remaining parts are as indicated in No. 3, 1. (2) B. of the
judgment in prior instance and therefore they are cited.

(A) Correction of the judgment in prior instance related to the citation

a. The part from the beginning of line 10, page 19 of the judgment in prior instance to
the end of line 1, page 21 1s altered as follows.

"(A) First, it can be pointed out that, [i] during the period leading to 2017, it became a
big issue that advertising revenue had become an income source for illegal websites;
many advertisement delivery companies took measures to investigate by a specific
method whether any illegal information was posted on websites where they posted
advertisements; it is confirmed that, as joint activities of the public and private sectors,
measures to eliminate bootleg websites would be taken continuously and restrictions on
posting of advertisements would be a focus for accompanying measures. Under such
situation, [ii] the Website was a website where manga could be read without any
registration and with no charge up until April 2017; it could be identified at a glance
that a large amount of manga was posted on the Website to the extent of requiring search
banners; and there were many tweets pointing out its illegality on Twitter. In addition,
[iii] as of May 10, 2017 at the latest, the Website was under conditions where it was

easy for viewers to understand that Japanese works were posted on the premise that
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their copyrights were not protected, etc.

Upon starting the delivery of advertisements on the Website using '"MEDIAD 11,
Appellant mmlabo received a presentation of the Website's title and URL, its operation
team examined whether or not to make registration based on the information including
the title and URL, approved the registration, and manually configured the settings for
the delivery of advertisements. Based on the circumstances in [i] through [iii] above,
up until May 2017 at the latest, the Appellants could have easily assumed that many
manga posted on the Website were posted without obtaining the approval of the
copyright holders; the revenue from advertising fees was almost the only financial
resource of the Website where manga that were illegally posted in the aforementioned
manner could be viewed without charge; and therefore, the acts of the Appellants to
provide advertisements to the Website and to pay advertising fees were nothing but acts
to support copyright infringement by the operator of the Website.

Based on the above, as of May 2017 at the latest, the Appellants were under a duty
of care to check with the operator of the Website in relation to the presence of consent
agreements with the copyright holders and to take appropriate measures or to refuse
registration of the Website on the 'MEDIAD II' without the need to even implement said
check (if said registration of the Website on the 'MEDIAD II' had been completed, the
duty of care to take actions such as canceling the agreement related thereto). Despite
such a duty, the Appellants conducted the Acts and they are found to have negligence
at least in this regard.

Concerning the above, the following circumstances also support the fact that the
Appellants neglected the duty of care as mentioned above as of May 2017, and
subsequently, conducted the Acts continuously without careful consideration: Appellant
Global Net was a member of JIAA, which promoted activities against bootleg websites;
according to the terms of service of 'MEDIAD II,' it is stipulated that if the Website
infringes the copyright of a third party, an agreement related to the use of the MEDIAD
II may be canceled; subsequently, it was reported that the operator of an illegal website,
'Haruka Yumeno Ato," which was related to customers of the Appellants, was arrested
on October 31, 2017, and the illegality of the Website was more focused socially; and,
on February 2, 2018, the Appellants received inquiries from customers by mentioning
that the Website was an illegal website for bootleg manga; however, despite these
circumstances, it cannot be seen that the Appellants examined the appropriateness of
providing advertisements using 'MEDIAD II' to the Website; rather, the Appellants
clearly indicated the name of 'Manga-mura' and replied to customers that it was possible
to post advertisements on the Website on March 2, 2018; on March 23, 2018, the
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Appellants indicated that they had the Website as one of the reasons for the high effects
of advertisements; and eventually, after the government announced its policy of
blocking by indicating the name of the Website on April 13, 2018, the Appellant started
to examine the suspension of the delivery to the Website for the first time."
b. The phrase "L TV %[is transacting]" in line 5, page 21 of the judgment in prior
instance is altered to " L "C V7= [was transacting]"; the phrase "#1FJIZE W THUS| G
IZHEBE RS % ik L T % [imposed the duty of care on customers by establishing ...
in the terms of service]" in lines 7 and 8 on said page is altered to "M E D T A DIIF]
RAHK (43) ITED THEGIEITIEE R ik L TV 7z [imposed the duty of care
on customers by stipulating ... in the MEDIAD II Terms of Service (Exhibit Otsu 3)]";
the phrases "R ¥ C & % [it is difficult]" in lines 10 and 11 on said page is altered to "
K| #E C & - 7= [it was difficult]"; and the phrase "Z & %5 % % % & [in consideration
of the fact that]" in line 19 on said page is altered to " = & 7 FBEICIE#E L 7236 F 15
%5 F 2 % & [in consideration of circumstances that have been pointed out, such as]",
respectively; the phrase ", #}E _L[from an appearance]" in line 20 on said page is
deleted; the phrase " T .7 % [foresee]" in said line is altered to "H#EJH] 9~ 5 [assume]";
and the phrase "F&i%k = 4L TV 5 MES D[current ... that are found]" in line 2, page 22
is altered to "BEIZFEFK S 41 TV 72 Y IKF D[ at that time that were found]", respectively.
(B) Determination on the supplementary allegations of the Appellants in this case

The Appellants alleged that, as of May 2017, they could not foresee the infringement
of the right to transmit to the public on the Website. However, in light of what were
found and explained in No. 3, 1. (2) B. of the judgment in prior instance that is altered
and then cited, said allegation cannot be accepted. In this regard, the Appellants'
allegation that, at that time, bootleg websites had not become a social problem yet lacks
the premise (concerning Exhibit Otsu 9 stating that there is no article on bootleg
websites, including the Website, on the internet as of 2017, its search conditions, etc.
cannot necessarily be confirmed and, in light of the articles, etc. on the internet as found
above, Exhibit Otsu 9 does not affect the findings and determination above). In addition,
according to the findings and determination above, the fact that the Appellee did not
request suspending the posting of advertisements does not mitigate the duty of care of
the Appellants. Both the allegation that it was apparently difficult to determine whether
there was copyright infringement and the allegation pointing out that Eeru collectively
managed ad posts of media ignored specific circumstances related to the Website and
are not reasonable. Furthermore, the allegation that it was impossible to survey the
copyright infringement due to their operation mode does not immediately mitigate the

Appellants' duty of care in general. In particular, in consideration of specific
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circumstances related to the Website, it does not at all fall under the circumstances to
find that the Appellants did not violate the duty of care in this case.

None of the allegation that the Appellants stopped the Acts on April 13, 2018 and
after, the allegation that the Appellants had no possibility to avoid the results, and other
allegations of the Appellants affects the findings and determination above.

C. Summary

Based on A. and B. above, the Appellants aided and abetted infringement of the
Appellee's copyright (right to transmit to the public) on the Website, and therefore are
jointly liable for the tort.

3. Issue 2 (Amount of damages to the Appellee)

(1) Allegation based on Article 114, paragraph (1) of the Copyright Act (additional
allegation in this case)

A. (A) Concerning the calculation of damages based on Article 114, paragraph (1) of
the Copyright Act, the Appellee alleged 1PV per manga book based on the fact that one
manga book could be viewed by 1PV; on the other hand, the Appellants alleged that
since a PV may be counted whenever a page is switched, the figure obtained by dividing
PV by the number of pages of the Plaintiff's Manga, should be considered to be the
volume transmitted to the public.

In examining the above, according to the evidence (Exhibit Ko 51) and the entire
import of oral arguments, it is found that all pages of one manga book can be viewed
without switching web pages on the Website, and therefore, it is found that even if all
pages of one manga book are viewed, it was counted as 1PV in some cases.
Consequently, the aforementioned allegation of the Appellants cannot be accepted.

On the other hand, however, according to the evidence (Exhibits Ko 4, 10, and 11),
it seems that viewers of the Website needed to switch web pages several times before
starting to view specific manga. Therefore, the aforementioned allegation of the
Appellee cannot be accepted immediately either.

In addition to the aforementioned circumstances, according to the evidence (Exhibit
Otsu 17) and the entire import of oral arguments, and based on the fact that it is found
that the PV per visitor to the Website was 10.69PV (in Exhibit Otsu 17, it is stated that
the number of impressions per month of advertisements can be calculated by
multiplying PV by the number of visitors per month and the number of ad posts per
page; and therefore, PV is based on web pages on which advertisements are displayed),
it is reasonable to consider as follows: visitors are considered to visit the Website due
to the attractiveness of the Website where manga can be viewed free of charge in

principle; if a visitor visits the Website, in particular, in cases of serial manga, such as
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the Plaintiff's Manga, it is quite conceivable that multiple volumes are viewed during
one visit; on the other hand, it is also conceivable that a viewer stops viewing after
previewing it to the middle; and the details are not clear of how individual visitors used
the Website and it is impossible to identify them due to the characteristics of the case;
in consideration of the allegations, etc. of both parties concerning damages based on
Article 114, paragraph (1) of the Copyright Act comprehensively, the average volume
of "copies transmitted and received" per manga book is found to be at least no less than
50% of the number of the Website's visitors (in other words, the volume of "copies
transmitted and received" is deemed to be approximately 5% of PV and one manga book
per two visits).

(B) According to the evidence (Exhibits Ko 5 and 8) and the entire import of oral
arguments, for the period from April 2017 to April 17, 2018 (the date when the Website
was closed), the number of the Website's visitors is found to be at least 100 million in
total per month. In addition, according to the evidence (Exhibit Ko 5 and Exhibit Otsu
23) and the entire import of oral arguments, the number of manga that could have been
viewed on the Website is found to be approximately 50,000 to 70,000 books. Therefore,
the intermediate value, 60,000 books, is used for calculation. It is reasonable to consider
that there were 1,666 visitors per month (100 million / 60,000; below the decimal point
is rounded off; hereinafter the same applies) in average per volume of manga that was
posted on the Website.

Then, in addition to the point indicated in (A) above, based on the number of issues
of the Plaintiff's Manga and the evidence (Exhibits Ko 1, 45, and 47, and Exhibit Otsu
15), it is reasonable to consider that the Plaintiff's Manga had visitors approximately
two times more than said average as alleged by the Appellee. In consideration of above,
it is found eventually that the number of "copies transmitted and received" per volume
of the Plaintiff's Manga is no less than 1,666 books per month (1,666 x 0.5 x 2).

B. (A) As stated in (3) B. in No. 2, 1. "Facts and reasons" section of the judgment in
prior instance that is altered and then cited, concerning Plaintiff's Manga 1, at least
Volume 1, Volume 6 through Volume 15, and Volume 24 were posted from April 21,
2017 through June 24, 2017 and Plaintiff's Manga 2 was posted by November 18, 2017.
According to Exhibit Ko 10 related to the screen of the Website on June 26, 2017, more
specifically, the aforementioned posting of volumes of Plaintiff's Manga 1 was found
to be implemented in the following order.

a. April 21, 2017: Volume 6 of Plaintiff's Manga 1

b. April 22, 2017: Volumes 7 and 8 of Plaintiff's Manga 1

c. April 23, 2017: Volumes 9 and 10 of Plaintiff's Manga 1
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d. April 24, 2017: Volume 11 of Plaintiff's Manga 1

e. April 30, 2017: Volumes 12 and 13 of Plaintiff's Manga 1

f. May 1, 2017: Volumes 14 and 15 of Plaintiff's Manga 1

g. May 6, 2017: Volume 24 of Plaintiff's Manga 1

h. June 24, 2017: Volume 1 of Plaintiff's Manga 1

(B) In addition to the posting conditions described in (A) above, in consideration of the
following facts, it is reasonable to assume that Volume 2 through Volume 5 and Volume
16 through Volume 23 of Plaintiff's Manga 1 were posted on the Website by June 26,
2017 at the latest, and Volume 25 through Volume 38 of Plaintiff's Manga 1 were posted
on the Website by November 18, 2017 at the latest, and there are no circumstances to
overturn this assumption: Exhibit Ko 10 that is found to be related to the screen of the
Website as of June 26, 2017 is the first page of the webpage on which Plaintiff's Manga
1 was posted; there are signs that seem to indicate that viewers can go to the next page
(page 2), under the posting of images of the cover pages of the aforementioned volumes,
including Volume 24 of Plaintiff's Manga 1 (12 volumes in total); it seems that there
were other pages on which Plaintiff's Manga 1 was posted; in Exhibit Ko 38 related to
the display of the Website on May 10, 2017, there is a statement that if the manga is
interrupted or missing, measures will be taken if possible, within three days after a
report is made; and all volumes of Plaintiff's Manga 2 were posted (according to the
evidence (Exhibits Otsu 15 and 16) and the entire import of oral arguments, Plaintiff's
Manga 2 is a sequel to Plaintiff's Manga 1.).

(C) Based on the above, the numbers of volumes of the Plaintiff's Manga posted on the
Website are outlined below.

a. April 21, 2017: one volume

b. April 22, 2017: 3 volumes

c. April 23,2017: 5 volumes

d. April 24, 2017 through April 29, 2017: 6 volumes

e. April 30, 2017: 8 volumes

f. May 1, 2017 through May 5, 2017: 10 volumes

g. May 6, 2017 through June 23, 2017: 11 volumes

h. June 24, 2017 through June 25, 2017: 12 volumes

1. June 26, 2017 through November 17, 2017: 24 volumes

j. November 18, 2017 through April 17, 2018: 53 volumes

C. On the other hand, as stated in No. 3, 1. (1) E. of the judgment in prior instance that
is altered and then cited, the Appellee could have received profits of 46.2 yen per book
of the Plaintiff's Manga (the Appellants do not particularly dispute that said amount is
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to be deemed as "the amount of profit per unit" as defined in Article 114, paragraph (1)
of the Copyright Act).
D. Based on A. through C. above, the profits that the Appellee could have received in
relation to the viewing of the Plaintiff's Manga on the Website are calculated as follows
(= Number of volumes of the Plaintiff's Manga posted on the Website x Number of
copies transmitted and received per volume per month (1,666 books) x Profits of the
Appellee per book of the Plaintiff's Manga (46.2 yen) x Number of months; even based
on the time of establishment of the Appellants' negligence related to the Acts that has
been determined based on the Appellee's allegation concerning Issue 1-3 as the premise,
in light of the mode of violation of the duty of care that has been found and explained
and the points that have been found and explained concerning Issues 1-1 and 1-2, when
calculating damages related to the Acts, it is reasonable to include the Plaintiff's Manga
that were uploaded in April 2017 in the basis of the calculation).
(A) April 21, 2017

1 x 1,666 x46.2 x 1/30 = 2,565 yen
(B) April 22, 2017

3 x 1,666 x46.2 x 1/30 = 7,696 yen
(C) April 23,2017

5% 1,666 x46.2 x 1/30 = 12,828 yen
(D) April 24, 2017 through April 29, 2017

6 % 1,666 x46.2 x 6/30 =92,363 yen
(E) April 30, 2017

8 x 1,666 x46.2 x 1/30 = 20,525 yen
(F) May 1, 2017 through May 5, 2017

10 X 1,666 x46.2 x 5/31 = 124,143 yen
(G) May 6, 2017 through June 23, 2017

11 x 1,666 x46.2 x (1 +18/30) = 1,354,657 yen
(H) June 24, 2017 through June 25, 2017

12 X 1,666 x46.2 x 2/30 = 61,575 yen
(I) June 26, 2017 through November 17, 2017

24 x 1,666 x46.2 x (4 + 6/31 + 17/30) = 8,793,358 yen
(J) November 18, 2017 through April 17, 2018

53 x 1,666 x46.2 x 5 =20,396,838 yen
(K) Total

30,866,548 yen (when said amount is divided by the amount of profits of the
Appellee per book of the Plaintiff's Manga, 46.2 yen, the result is 668,107 copies; in

25



light of the number of issued copies of the Plaintiff's Manga (the period related to the
issuance includes the period when the Plaintiff's Manga were posted on the Website),
the aforementioned amount is not considered to be excessive.)
E. It is reasonable to find the legal fees of 3,080,000 yen, approximately 10% of the
aforementioned amount of damages.
F. Based on the above, the Appellee's claim to seek payment of 11 million yen, which
is the total sum of 10 million yen from among the amount of damages based on Article
114, paragraph (1) of the Copyright Act and one million yen of legal fees, has grounds.
It is found that the damages exceeding the aforementioned amount had been caused
before November 18, 2017, which the Appellee considers to be the start date of delay
damages. Therefore, the incidental claim of the Appellee to seek payment of delay
damages from said date has grounds.
No. 4 Conclusion

Consequently, without the need to make determinations on the remaining issues, the
judgment in prior instance that granted all the Appellee's claims is reasonable and there
are no grounds for the Appeal. Therefore, they are dismissed and the judgment is

rendered as indicated in the main text.

Intellectual Property High Court, Second Division
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