
ⅰ 

 

Date April 22, 2014 Court Osaka District Court, 

21st Civil Division Case number 2013 (Wa) 6750 

– A case in which the court rejected the plaintiff's allegation that the sale of the 

defendant's goods constitutes the act of unfair competition (imitation of the 

configuration; Article 2, paragraph (1), item (iii) of the Unfair Competition Prevention 

Act), on the grounds that there is a difference between the configuration of the 

plaintiff's goods and that of the defendant's goods that causes them to give different 

impressions to consumers and therefore these configurations cannot be considered to be 

practically identical to each other. 

 

   The goods sold by the plaintiff (the "plaintiff's goods") is a stuffed animal with a 

sound recording device built in its body. When a person talks to it with its power on, it 

immediately repeats the person's words, while moving its head and other body parts up 

and down. The goods sold by the defendant (the "defendant's goods") is also a stuffed 

animal with the same device built in its body and has the same function as the plaintiff's 

goods. 

   In this case, the plaintiff alleged against the defendant that the configuration of the 

defendant's goods imitates the configuration of the plaintiff's goods and the sale of the 

defendant's goods constitutes the act of unfair competition (Article 2, paragraph (1), 

item (iii) of the Unfair Competition Prevention Act), and accordingly, the plaintiff 

sought an injunction against the sale, etc. of the defendant's goods and demanded the 

disposal thereof under Article 3, paragraphs (1) and (2) of the Unfair Competition 

Prevention Act, and also claimed damages of 11 million yen under Article 4 of said Act. 

   With regard to the configuration of the plaintiff's goods and that of the defendant's 

goods, the court held as follows. Although these goods are both stuffed dolls 

representing hairy animals sitting-up, and they have commonality in terms of the 

position, shape and color of the eyes and the positions and shapes of the mouth and nose, 

these features are also found in other earlier goods and therefore cannot be the basis for 

the practical indenticality between the configurations of the plaintiff's goods and the 

defendant's goods. While the plaintiff's goods can be recognized as a stuffed bear with 

its mouth and nose projected forward, such projection of these face parts cannot be 

easily recognized in the defendant's goods, making its face in whole appear rather flat, 

and therefore the defendant's goods cannot always be identified as a bear. With such 

difference existing in terms of the head part: to which the consumers of stuffed animals 

would have paid special attention, the configuration of the plaintiff's goods and that of 

the defendant's goods cannot be considered to be practically identical to each other. 



ⅱ 

 

Holding as such, the court rejected the plaintiff's allegation that the defendant's goods 

imitate the configuration of the plaintiff's goods. 

 



 

1 

 

Judgment rendered on April 22, 2014, the original received on the same date, court clerk 

2013 (Wa) 6750 Case of Seeking Injunction, etc. against Act of Unfair Competition 

Date of conclusion of oral argument: March 7, 2014 

 

Judgment 

Plaintiff:  Kabushiki Kaisha Yamani 

Defendant: Kabushiki Kaisha Nagamitsu 

Main text 

1. All of the claims of the plaintiff shall be dismissed. 

2. The court costs shall be borne by the plaintiff. 

Facts and reasons 

No. 1 Claims 

1. The defendant shall not sell the goods named "キューティーベアー チャビー (ブ

ラウン )" (Cutie Bear Chubby (Brown)) shown in Attachment 5 (JAN Code: 

4994372129154) and the goods named "キューティーベアー チャビー (ベージュ)" 

(Cutie Bear Chubby (Beige)) shown in Attachment 6 (JAN Code: 4994372129161), and 

shall not post advertisements for these goods on the website of its online shop. 

2. The defendant shall destroy the goods specified in the preceding paragraph. 

3. The defendant shall pay the plaintiff 11 million yen and delay damages accrued 

thereon at a rate of 5% per annum from July 9, 2013, until the date of full payment  

No. 2 Outline of the case 

   In this case, the plaintiff alleged that the defendant's act of selling the goods named "

キューティーベアー チャビー (ブラウン)" (Cutie Bear Chubby (Brown)) shown in 

Attachment 5 (JAN Code: 4994372129154; "Defendant's Goods 1") and the goods  

named "キューティーベアー チャビー (ベージュ)" (Cutie Bear Chubby (Beige)) 

shown in Attachment 6 (JAN Code: 4994372129161; "Defendant's Goods 2"; 

Defendant's Goods 1 and Defendant's Goods 2 shall be hereinafter collectively referred 

to as the "defendant's goods") constitutes an act of unfair competition, i.e., an act of 

selling goods that are similar to the plaintiff's goods in terms of configuration (Article 2, 

paragraph (1), item (iii) of the Unfair Competition Prevention Act). The plaintiff sought 

an injunction against the sale, etc. of the defendant's goods and destruction thereof 

under Article 3, paragraphs (1) and (2) of the Unfair Competition Prevention Act. Also, 

the plaintiff demanded payment of 11 million yen as damages under Article 4 of said 

Act as well as delay damages accrued thereon at a rate of 5% per annum as specified in 

the Civil Code from July 9, 2013, which is the day following the date of the service of a 

statement of claim, until the date of full payment. 
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1. Facts based on which determinations were made 

   The following factors are undisputed by the parties concerned or supported by the 

evidence mentioned below and the entire import of the oral argument. 

(1) Parties concerned 

   The plaintiff is a stock company established for the purpose of manufacturing and 

selling household or industrial plastic products and the metallic molds thereof and 

selling daily necessities and miscellaneous goods such as metal goods, household 

utensils, and stationery supplies. 

   The defendant is a stock company established for the purpose of wholesaling and 

retailing household appliances, pearls, and clothing. 

(2) Plaintiff's goods (Exhibit Ko 1) 

   The plaintiff developed a stuffed bear cub product that did not have a speech replay 

function, made a public announcement about this product and started selling it under the 

product name "シュエッティーベア" (Chouettie Bear) in September 2010 (the 

"plaintiff's stuffed animal"). 

   In an effort to diversify the lineup of the plaintiff's stuffed animal products, the 

plaintiff developed new products with the function of playing music and the function of 

replaying speech. Regarding the latter products, the plaintiff started manufacturing and 

selling the goods specified in Attachment 1 under the product name "マネしておしゃ

べりぬいぐるみ シュエッティーベア (ココア)" (Stuffed Bear Cub Imitating Your 

Speech; Chouettie Bear (Cocoa)) from December 2011 and the goods specified in 

Attachment 2 under the product name "天使のこぐま: マネしておしゃべりぬいぐ

るみ (ココア)" (Angel Bear Cub: Stuffed Bear Cub Imitating Your Speech (Cocoa)) 

from November 2012. The former goods and the latter goods are different in terms of 

the product name and the product package, while they are identical in terms of the 

product configuration and JAN Code (4944109305948) ("Plaintiff's Goods 1"). 

   Furthermore, as a color variation of Plaintiff's Goods 1, the plaintiff started 

manufacturing and selling the goods specified in Attachment 3 under the product name 

"マネしておしゃべりぬいぐるみ シュエッティーベア (ミルクティー)" (Stuffed 

Bear Cub Imitating Your Speech; Chouettie Bear (Milk Tea)) from December 2011 and 

also started manufacturing and selling the goods specified in Attachment 4 under the 

product name "天使のこぐま: マネしておしゃべりぬいぐるみ (ミルクティー)" 

(Angel Bear Cub: Stuffed Bear Cub Imitating Your Speech (Milk Tea)) from November 

2012. The former goods and the latter goods are different in terms of the product name 

and the product package, while they are identical in terms of the product configuration 

and JAN Code (4944109305931) ("Plaintiff's Goods 2"; Plaintiff's Goods 1 and 
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Plaintiff's Goods 2 shall hereinafter collectively be referred to as the "plaintiff's goods"; 

Incidentally, there is a dispute regarding whether the plaintiff's stuffed animal is 

identical with the plaintiff's goods and from what date Article 19, paragraph (1), item 

(v), (a) of the Unfair Competition Prevention Act should be applied). 

   The plaintiff's goods have a built-in apparatus in the torso part, which is designed to 

have the stuffed animal, if it is switched on, immediately replay what has been said to it 

with its head, etc., moving up and down. 

(3) Defendant's act 

   From May 2013, the defendant started selling the defendant's goods on websites, 

etc. 

   Similar to the plaintiff's goods, the defendant's goods also have a built-in apparatus 

in the torso part, which is designed to have the stuffed animal, if it is switched on, 

immediately replay what has been said to it with its head, etc., moving up and down. 

2. Issues 

(1) Whether Defendant's Goods 1 imitate the configuration of Plaintiff's Goods 1 (Issue 

1) 

(2) Whether Defendant's Goods 2 imitate the configuration of Plaintiff's Goods 2 (Issue 

2) 

(3) Whether the plaintiff's goods can be considered to have been marketed for three 

years since their launch in the Japanese market (Article 19, paragraph (1), item (v), (a) 

of the Unfair Competition Prevention Act) (Issue 3) 

(4) Whether the defendant can be considered to have been in good faith without gross 

negligence when the defendant's goods were assigned to the defendant (Article 19, 

paragraph (1), item (v), (b) of the Unfair Competition Prevention Act) (Issue 4) 

(5) Amount of damage suffered by the plaintiff (Issue 5) 

 

(omitted) 

 

No. 4 Court decision 

1. Issue 1 (Whether Defendant's Goods 1 imitate the configuration of Plaintiff's Goods 

1) 

(1) Introduction 

   Article 2, paragraph (1), item (iii) of the Unfair Competition Prevention Act 

specifies that an act of assigning or otherwise handling goods that were produced by 

imitating the configuration of another person's goods constitutes an act of unfair 

competition. The "configuration of goods" means the external and internal shape of 



 

4 

 

goods and the pattern, color, gloss, and texture combined with said shape, which can be 

perceived through the human senses by consumers when they use the goods in an 

ordinary way (paragraph (4) of said Article). "Imitate" (paragraph (1), item (iii) of said 

Article) means an act of creating goods that are substantively identical to another 

person's goods, based on the configuration of said another person's goods (paragraph (5) 

of said Article). 

   The purpose of defining the aforementioned act of imitating the configuration of 

goods as an act of unfair competition is to protect the developer of the configuration of 

new goods who has invested money and energy from another person who attempts to 

free-ride the achievement of said developer by imitating said configuration without 

investing money and energy. Therefore, in order for said act of unfair competition to be 

established, the following two requirements must be met: [i] the configuration of the 

goods for which protection is sought has a new feature that any other conventional 

goods of that kind do not have, while that of the imitating goods also has such feature 

and [ii] a comparison between the goods of the two parties reveals that those goods are 

extremely similar to such extent that the configuration of those goods can be recognized 

as identical as a whole or identical in substance. When these two requirements are met, 

an examination should be conducted to determine whether allegedly imitating goods 

were created based on the configuration of the original goods. 

   The following sections examine whether Defendant's Goods 1 imitated the 

configuration of Plaintiff's Goods 1 or not. 

(2) Configuration of Plaintiff's Goods 1 

   The configuration of Plaintiff's Goods 1 is as shown in Attachments 1 and 2, having 

the following features (Exhibits Ko 10-1 (xiii) to 10-1 (xvi) and 11-1 (i) to 11-1 (v)). 

[Overall configuration] 

[A1] A furry stuffed animal shaped like a bear in a sitting posture. 

[B1] A dark brown ribbon bow is attached to the front side of the neck. 

[C1] The fur is dark brown, about 10 mm in length, and slightly curled. 

[D1] The product size is about 145 mm in height (the height of the head part is about 70 

mm and the height of the torso part is about 75 mm), the width (the distance between 

the tips of the two ears) is about 120 mm, and the depth of the head part is about 105 

mm. 

[E1] The shape of the bottom part is approximately circular. The white plastic part is 

exposed. The bottom part includes the lid of the battery holder screwed thereon and an 

on/off switch. 

[Eyes] 
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[F1] The two eyes are made of black round parts horizontally affixed to the front side of 

the head part with a certain distance in between. 

[G1] The size of each eye is about 13 mm in diameter. 

[H1] The distance between the centers of the eyes is about 45 mm. 

[Mouth and nose] 

[I1] The mouth-and-nose part is made by protruding the part slightly below the area 

between the eyes toward the front by about 30 mm. 

[J1] The nose is a horizontally long rectangle made of black stitches on the upper side 

of the top area of the mouth-and-nose part. 

[K1] The mouth is created by black stitches extending from the center of the nose 

downward, having an inverted Y-shape (three-pointed star shape). 

[Torso] 

[L1] The two arms are attached to the right and left sides of the torso part in the area 

around the border between the head part and the torso part in a manner that can allow 

the movement of the arms. 

[M1] A dark brown furless cloth (satin) is attached to the inner side of the tip of each 

arm. 

[N1] The two legs are attached to the right and left corners of the bottom of the torso 

part in a manner that can allow the movement of the legs, which are pointing 

approximately toward the front. 

[O1] A dark brown furless cloth (satin) is attached to the bottom of each leg. 

(3) Configuration of Defendant's Goods 1 

   The configuration of Defendant's Goods 1 is as shown in Attachment 5, having the 

following features. 

[Overall configuration] 

[a1] A furry stuffed animal shaped like a bear in a sitting posture. 

[b1] A dark brown ribbon bow is attached to the front side of the neck. 

[c1] The fur is dark brown, about 20 mm in length, and slightly curled. If it is viewed 

from the front and side views, the fur on the face makes it difficult to notice the 

protrusion described in [i] below.  

[d1] The product size is about 130 mm in height (the height of the head part is about 65 

mm and the height of the torso part is about 65 mm), the width (the distance between 

the tips of the two ears) is about 110 mm, and the depth of the head part is about 100 

mm. 

[e1] The shape of the bottom part is approximately rectangular with rounded corners. 

The white plastic part is exposed. The bottom part includes the lid of the battery holder 
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screwed thereon and an on/off switch. 

[Eyes] 

[f1] The two eyes are made of black round parts horizontally affixed to the front side of 

the head part with a certain distance in between. 

[g1] The size of each eye is about 13 mm in diameter. 

[h1] The distance between the centers of the eyes is about 40 mm. 

[Mouth and nose] 

[i1] The mouth-and-nose part is made by protruding the part slightly below the area 

between the eyes toward the front by about 15 mm. 

[j1] The nose is formed into an isosceles black triangle with rounded corners placed 

with the longest side upward and two other lines forming a corner pointing downward 

(about 14.5 mm in width and about 10 mm in height). 

[k1] The mouth is created by black stitches extending from the center of the nose 

downward, having an inverted Y-shape (three-pointed star shape). 

[Torso] 

[l1] The two arms are attached to the right and left sides of the torso part in the area 

around the border between the head part and the torso part in a manner that can allow 

the movement of the arms. 

[m1] A dark brown furless cloth (satin) is attached to the inner side of the tip of each 

arm. 

[n1] The two legs are attached to the right and left corners of the bottom of the torso 

part in a manner that can allow the movement of the legs, pointing upward toward the 

right and left respectively. 

[o1] A dark brown furless cloth (satin) is attached to the bottom of each leg. 

(4) Common features between Plaintiff's Goods 1 and Defendant's Goods 1  

   Plaintiff's Goods 1 and Defendant's Goods 1 are found to have the following 

commonalities. 

A. A furry stuffed animal shaped like a bear in a sitting posture. 

B. A dark brown ribbon bow is attached to the front side of the neck. The color of the 

ribbon is the same as that of the fur. 

C. The fur is dark brown and slightly curled.  

D. On the bottom, the white plastic part is exposed. The bottom part includes the lid of 

the battery holder screwed thereon and an on/off switch. 

E. The two eyes are made of black round parts horizontally affixed to the front side of 

the head part with a certain distance in between. The size of each eye is about 13 mm in 

diameter. The distance between the centers of the eyes of Defendant's Goods 1 is almost 
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the same as that of Plaintiff's Goods 1 (about 45 mm in the case of Plaintiff's Goods 1 

and 40 mm in the case of Defendant's Goods 1). 

F. The mouth-and-nose part is made by protruding the part slightly below the area 

between the eyes toward the front. The mouth is created by black stitches extending 

from the central lower part of the nose downward, having an inverted Y-shape 

(three-pointed star shape). 

K. The two arms are attached to the right and left sides of the torso part in the area 

around the border between the head part and the torso part in a manner that can allow 

the movement of the arms. A dark brown furless cloth (satin) is attached to the inner 

side of the tip of each arm. 

L. The two legs are attached to the right and left corners of the bottom of the torso part 

in a manner that can allow the movement of the legs. A dark brown furless cloth (satin) 

is attached to the bottom of each leg. 

(5) Differences between Plaintiff's Goods 1 and Defendant's Goods 1 

   The Plaintiff's Goods 1 and Defendant's Goods 1 are found to be different in terms 

of configuration as described below. 

A. The mouth-and-nose protrusion on the front side (Common Feature F) is about 30 

mm in the case of Plaintiff's Goods 1, while it is about 15 mm in the case of Defendant's 

Goods 1. In this way, Plaintiff's Goods 1 and Defendant's Goods 1 are different in terms 

of the degree of protrusion. 

B. The length of fur of Plaintiff's Goods 1 is about 10 mm, while the length of fur of 

Defendant's Goods 1 is about 20 mm. In the case of Defendant's Goods 1, the fur is thus 

longer and covers the head part, and it is difficult to notice the mouth-and-nose 

protrusion from the front and side views. 

C. The nose of Plaintiff's Goods 1 can be described as being "a horizontally long 

rectangle made of black stitches on the upper side of the top area of the mouth-and-nose 

part," while the nose of Defendant's Goods 1 can be described as being "formed into an 

isosceles black triangle with rounded corners placed with the longest side upward and 

two other lines forming a corner pointing downward (about 14.5 mm in width and about 

10 mm in height)." 

D. The size of Plaintiff's Goods 1 can be described as "about 145 mm in height (the 

height of the head part is about 70 mm and the height of the torso part is about 75 mm), 

the width (the distance between the tips of the two ears) is about 120 mm, and the depth 

of the head part is about 105 mm," while the size of Defendant's Goods 1 can be 

described as "about 130 mm in height (the height of the head part is about 65 mm and 

the height of the torso part is about 65 mm), the width (the distance between the tips of 
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the two ears) is about 110 mm, and the depth of the head part is about 100 mm." 

(6) Determination concerning substantive identicalness 

A. As mentioned in (4) above, Plaintiff's Goods 1 and Defendant's Goods 1 are furry 

stuffed animals shaped like a bear in a sitting posture (Common Feature A). Plaintiff's 

Goods 1 and Defendant's Goods 1 are identical in terms of the shape and color of the 

ribbon attached to the front side of the neck (Common Feature B), the color and curl of 

the fur covering the entire body (Common Feature C), the position, shape, and color of 

the eyes (Common Feature E), and the position and shape of the mouth and nose 

(Common Feature F). However, these features can be observed in other similar products 

that had existed in the market since before the launch of Plaintiff's Goods 1 (Exhibits 

Otsu 1 to 9). Therefore, Plaintiff's Goods 1 and Defendant's Goods 1 cannot be 

considered to be identical in substance in terms of configuration just because they share 

the aforementioned features. 

B. Since the mouth-and-nose protrusion of Plaintiff's Goods 1 is relatively large (about 

30 mm), consumers can easily observe the protrusion both from the front and side views. 

It is presumed that, based on this observation, consumers can recognize Plaintiff's 

Goods 1 as a stuffed bear. However, in the case of Defendant's Goods 1, partially due to 

having a smaller protrusion than Plaintiff's Goods 1 to begin with and also having more 

fur on the entire face, it is difficult for consumers to observe a mouth-and-nose 

protrusion, which is an important feature to recognize the plaintiff's goods as a stuffed 

bear, either from the front view or the side view. As a result, the entire face of 

Defendant's Goods 1 looks relatively flat. Since the face of Defendant's Goods 1 has 

longer fur partially covering its eyes, mouth, and nose, it looks different from other 

stuffed bears, including Plaintiff's Goods 1, usually sold in the market (Exhibits Otsu 1 

to 9). Consequently, it should be said that the configuration of Defendant's Goods 1 

could not be easily recognized as a bear even if it could be interpreted as a furry animal 

of some sort. 

C. The word meaning a bear (ベア) was used as a part of the product name of 

Defendant's Goods 1. Furthermore, Defendant's Goods 1 have the speech replay 

function. Therefore, any consumers who come across its external package, etc. would 

recognize it as a stuffed bear, and it can be considered that Defendant's Goods 1 could 

compete with Plaintiff's Goods 1 in practice. However, in light of the aforementioned 

purpose of the Unfair Competition Prevention Act, i.e., prohibition of the imitation of 

the configuration of another person's product, the issue of whether Defendant's Goods 1 

are identical with Plaintiff's Goods 1 should be determined based not on the indication 

affixed to the goods or the function of the goods, but on the result of a comparison of 
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the configuration of the goods. 

D. In view of the facts that both Plaintiff's Goods 1 and Defendant's Goods 1 are stuffed 

animals and that consumers would pay particularly careful attention to the face part of 

stuffed animals, since Plaintiff's Goods 1 and Defendant's Goods 1 do not share any 

characteristic facial features and give a different impression to consumers as described 

above, it cannot be said, based on a comparison between them, that both goods are 

identical in terms of configuration or extremely similar to the point that both goods can 

be considered to be identical in substance. 

E. On these grounds, without needing to examine whether Plaintiff's Goods 1 have any 

new features that differentiate them from any other existing similar goods and whether 

Defendant's Goods 1 also have said features, and whether Defendant's Goods 1 were 

created based on Plaintiff's Goods 1 or not, it cannot be said that Defendant's Goods 1 

imitate the configuration of Plaintiff's Goods 1. 

2. Issue 2 (Whether Defendant's Goods 2 imitate the configuration of Plaintiff's Goods 

2) 

   The configuration of Plaintiff's Goods 2 is as shown in Attachments 3 and 4. The 

configuration of Defendant's Goods 2 is as shown in Attachment 6. Plaintiff's Goods 2 

are identical with Plaintiff's Goods 1 in terms of shape, and Defendant's Goods 2 are 

also identical with Defendant's Goods 1 in terms of shape. As alleged by the plaintiff 

(see the section titled [Allegation of the plaintiff] of No. 3-2 above), Plaintiff's Goods 2 

and Defendant's Goods 2 are merely a color variation of Plaintiff's Goods 1 and 

Defendant's Goods 1, respectively. The only difference lies in the color of the ribbon, 

fur, and the furless cloth (satin) attached to the bottoms of the legs and tips of the arms. 

Since the color of these parts of Plaintiff's Goods 2 and Defendant's Goods 2 is 

commonly seen among stuffed animals in general (Exhibits Otsu 1 to 9), the 

identicalness between Plaintiff's Goods 2 and Defendant's Goods 2 in color of these 

parts would not directly lead to the conclusion that the configurations of both goods are 

identical in substance. 

   Thus, the determination specified in 1 above that denied the identicalness of the 

configuration of Plaintiff's Goods 1 and that of Defendant's Goods 1 can be applied, 

without any change, to a comparison between the configuration of Plaintiff's Goods 2 

and that of Defendant's Goods 2. 

   Therefore, Defendant's Goods 2 cannot be considered to have imitated the 

configuration of Plaintiff's Goods 2. 

3. Conclusion 

   On these grounds, all of the plaintiff's claims should be considered to be groundless 
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without needing to examine any other factors. Thus, the court dismisses these claims 

and renders the judgment in the form of the main text. 

 

Osaka District Court, 21st Civil Division 

                        Presiding judge: TANI Yuko 

                                Judge: MATSUAMI Takashi 

 

Judge MATSUKAWA Mitsuyasu cannot sign and seal this document due to a transfer of 

position. 

                        Presiding judge: TANI Yuko 










































































