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Date October 29, 2002 Court Tokyo High Court 

6th Civil Division Case number 2002 (Ne) 2887,4580 

– A case in which the court affirmed the copyrightability of the sentences written on a 

bulletin board on a website and upheld the claims for injunction and damages filed by 

the appellees who wrote the abovementioned sentences against the appellants who 

created, published and sold a book by reprinting part of the sentences, on the grounds 

that the appellants' abovementioned acts infringe the copyrights (right of reproduction) 

held by the appellees with respect to the abovementioned sentences. 

References: Article 2, paragraph (1), item (i) and Article 21 of the Copyright Act 

Number of related rights, etc.: None 

 

Summary of the Judgment 

   The appellees wrote sentences on a bulletin board on a website that is set up and 

managed by a third party. The appellants created a book ("Book") by reproducing 

(reprinting) part of the sentences wrote by the appellees and published, sold, and 

distributed it. The appellees alleged against the appellants and the publisher that their 

acts mentioned above constitute infringement of the copyright which the appellees 

hold in relation to said sentences and claimed discontinuation of publishing, etc. of the 

Book and payment of damages. 

   In the judgment in prior instance, the court found said infringement and upheld the 

appellees' claims, except for part of the claims for payment of money. Dissatisfied with 

this judgment, the appellants filed an appeal (as the publisher did not file an appeal, the 

judgment in prior instance became final and binding). On the other hand, dissatisfied 

with the amount upheld, the appellees filed an incidental appeal. 

   In this judgment, the court made the following findings and determinations and 

affirmed the judgment in prior instance that upheld the claims for injunction while 

modifying the part of the judgment in prior instance related to the claims for payment 

of money. 

1. In the judgment in prior instance, the court made determinations on the 

copyrightability of each reprinted part because the sentences are reprinted in partially 

omitted forms in the reprinted sentences, and denied the copyrightability of some of 

such parts. However, it is reasonable to understand that, in alleging the 

copyrightability of the appellees' statement parts, the appellees allege that the entirety 

of each of the appellees' statements is primarily one work, and that each of the 

appellees' statements involves copyrightability as part of the entirety of the appellees' 

statements, to which each of the plaintiffs' statements belongs. Accordingly, 
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copyrightability should be first determined in relation to the entirety of each of these 

statements. 

   All the appellees' statements can be evaluated as exerting the personality of the 

persons who wrote them when each is seen as one statement as a whole. Therefore, it 

is reasonable to find their copyrightability. 

   Next, none of the aforementioned statement parts are very long, and it is 

recognized that parts that were divided and reprinted are close to each other in the 

original statement. Taking these points into account, it should be considered that one 

act of reprinting was committed for the aforementioned statement parts as a whole. 

Therefore, it is also reasonable to evaluate the act of reprinting in relation to the 

reprinted sentence as a whole. 

   All the appellees' statement parts themselves, including parts for which the court of 

prior instance denied copyrightability, can be evaluated as exerting the personality of 

the persons who wrote them to one degree or another. Therefore, it is reasonable to 

find copyrightability of these parts. 

2. The reprinted sentences are basically the reproductions of the appellees' statement 

parts with little modification while maintaining their expressions, though partial 

omissions, changes in order, and changes in the details such as conjunctions were 

made, and should be evaluated as being those close to dead copies of the appellees' 

statement parts. As such, many of the reprinted sentences as a whole can be evaluated 

as the reproductions of the appellees' statements as a whole corresponding thereto. 

Several cannot be evaluated as the reproductions of the appellees' statements as a 

whole because they contain an excessively small percentage of content identical to the 

appellees' statements as a whole, but can be considered to be evaluated as the 

reproductions of the appellees' statement parts corresponding thereto. 
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Judgment rendered on October 29, 2002 

2002 (Ne) 2887, 2002 (Ne) 4580 Appeal Case of Seeking an Injunction against Copyright 

Infringement, Incidental Appeal Case of Seeking the Same (prior instance: Tokyo District Court, 

2001 (Wa) 22066) 

Date of conclusion of oral argument: September 12, 2002 

Judgment 

Appellant (appellee in the incidental appeal): Kabushiki Kaisha 

XYZABC (hereinafter referred to as "XYZ") 

                    Appellant (appellee in the incidental appeal): A 

                    Appellee (appellant in the incidental appeal): B 

(hereinafter referred to as "Appellee B"; other appellees (appellants in 

the incidental appeal) are also abbreviated in the same manner) 

                    Appellee (appellant in the incidental appeal): C 

                    Appellee (appellant in the incidental appeal): D 

                    Appellee (appellant in the incidental appeal): E 

                    Appellee (appellant in the incidental appeal): F 

                    Appellee (appellant in the incidental appeal): G 

                    Appellee (appellant in the incidental appeal): H 

                    Appellee (appellant in the incidental appeal): I 

                    Appellee (appellant in the incidental appeal): J 

                    Appellee (appellant in the incidental appeal): K 

                    Appellee (appellant in the incidental appeal): L 

Main Text 

I. In the judgment in prior instance, the parts relating to claims for the 

payment of money (paragraphs 3 and 4 of the main text) shall be modified as 

follows. 

1. The appellants shall jointly and severally pay 5,500 yen to Appellee C, 

1,100 yen to Appellee K, 1,100 yen to Appellee E, 12,100 yen to Appellee I, 

2,200 yen to Appellee I, 8,800 yen to Appellee D, and 2,200 yen to Appellee 

L with the amount respectively accrued thereon at the rate of 5% per annum 

for the period from October 26, 2001 to the date of completion of the 

payment. 

2. All the claims of Appellees B, G, F, and J and all the other claims of 

Appellees C, K, E, I, I, D, and L shall be dismissed. 

II. All the other appeals and all the other incidental appeals shall be 

dismissed. 
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III. The court costs for the first and second instances shall be divided into five, 

and the appellants shall bear three-fifths thereof and the appellees shall bear 

the other two-fifths thereof. 

VI. Only Paragraph I, 1. of this judgment may be provisionally executed. 

                              Facts and reasons 

No. 1 Judgment sought by the parties 

1. Regarding the appeals 

(1) Appellants 

The part in the judgment in prior instance where the appellants lost the case shall be revoked. 

All of the appellees' claims shall be dismissed. 

(2) Appellees 

All of the appeals shall be dismissed. 

2. Regarding the incidental appeals 

(1) Appellees 

A. The part in the judgment in prior instance where the appellees lost the case shall be revoked. 

B. (Primary claims) 

   The appellants shall jointly and severally pay 106,700 yen to Appellee B, 166,700 yen to 

Appellee C, 122,300 yen to Appellee K, 121,200 yen to Appellee E, 262,600 yen to Appellee I, 

117,800 yen to Appellee I, 182,400 yen to Appellee D, 107,800 yen to Appellee G, 108,900 yen 

to Appellee F, 106,700 yen to Appellee J, and 77,800 yen to Appellee L with the amount 

respectively accrued thereon at the rate of 5% per annum for the period from October 26, 2001 

to the date of completion of the payment. 

(Secondary claims) 

   The appellants shall jointly and severally pay 106,700 yen to Appellee B, 126,700 yen to 

Appellee C, 112,300 yen to Appellee K, 121,200 yen to Appellee E, 232,600 yen to Appellee I, 

107,800 yen to Appellee I, 152,400 yen to Appellee D, 107,800 yen to Appellee G, 108,900 yen 

to Appellee F, 106,700 yen to Appellee J, and 67,800 yen to Appellee L with the amount 

respectively accrued thereon at the rate of 5% per annum for the period from October 26, 2001 

to the date of completion of the payment. 

(2) Appellants 

   All of the incidental appeals shall be dismissed. 

No. 2 Outline of the case 

   The appellees wrote sentences on a bulletin board on a website that is set up and managed 

by XYZ. The appellants and the publisher created a book by reproducing (reprinting) part of the 

sentences wrote by the appellees and published, sold, and distributed it. The appellees alleged 

that said act of the appellants and the publisher constitutes infringement of the copyright which 
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the appellees hold in relation to said sentences. Based on this allegation, the appellees filed an 

action to seek discontinuation of publishing, etc. of said book and payment of damages. In 

response, the court of prior instance found said infringement and upheld the appellees' claims, 

except for part of the claims for payment of money. Therefore, dissatisfied with this judgment, 

the appellants filed an appeal (as the publisher did not file an appeal, the judgment in prior 

instance became final and binding). On the other hand, dissatisfied with the amount upheld, the 

appellees filed an incidental appeal. 

 

(omitted) 

 

No. 3 Court decision 

1. Regarding the copyrightability of the plaintiffs' statement parts 

(1) The Copyright Act defines work as "a production in which thoughts or sentiments are 

creatively expressed and which falls within the literary, academic, artistic or musical domain" 

(Article 2, paragraph (1), item (i) of the Copyright Act). According to said provision, an 

expression must be [i] an expression of thoughts or sentiments and be [ii] a creative one, that is, 

involve creativity, in addition to being one "which falls within the literary, academic, artistic or 

musical domain" (this requirement becomes an issue mainly in relation to practical items, and it 

does not become an issue in this case) in order to be considered to be a work subject to 

protection under the Copyright Act as a work as defined in said Act. A statement of a mere fact 

cannot be considered to be an expression of thoughts or sentiments. However, if an expression 

which appears to be a statement of a mere fact can be considered to be expressing the author's 

personality in some form based on the way of expression, etc., such expression may be assumed 

to be an expression of thoughts or sentiments. 

   Regarding the level of "creativity" that should be required to find an expression to be a work, 

if it is interpreted, for example, to be high as involving originality or inventiveness, the scope of 

protection by copyright can be unjustifiably limited, and this falls short of protecting 

expressions sufficiently. Furthermore, as the level of creativity is extremely foreign to accurate 

objective judgments, whether an expression reaches the required level is differently determined 

depending on the person who makes such determination, and the conclusion is highly likely to 

be arbitrary. Taking this point into account, the creativity requirement for finding 

copyrightability should not be strictly interpreted. Instead, it is reasonable to loosely interpret 

the requirement in a manner that the requirement is fulfilled if the personality of a person who 

has made an expression is exerted in some form, and determination concerning specific 

expressions should be made in favor of finding copyrightablity therein, except for the cases 

where an expression is obviously not creative, such as the case of complements of the season 
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made using canned phrases. 

   Finding the copyrightability of an expression leads to permitting the person who has made 

the expression to monopolize the expression to the extent that the expression is protected under 

the Copyright Act. Therefore, it is a matter of course that consideration must be given to the 

freedom of expression of persons other than said person. The necessity of such consideration is 

needless to say especially strong in the case of adopting the aforementioned loose interpretation 

of copyrightability. However, it can be considered that consideration in this regard should be 

given mainly in relation to the evaluation of acts committed by persons other than said person, 

such as when determining whether such acts fall under the act of reproduction. It is clear that, 

among expressions that are found to be creative, the level of creativity, that is, the level of 

exertion of the personality of a person who has made an expression, varies from high to low. For 

highly creative expressions, there are the cases where an expression made by adding a slight 

alteration to the original expression should be evaluated as a reproduction. On the other hand, 

for low-level creative expressions, there are the cases where only an exact copy of the original 

expression can be evaluated as a reproduction and an expression made by changing the original 

expression only slightly can no longer be evaluated as a reproduction. In this manner, the level 

of creativity should be considered as one of the elements for evaluating acts committed by 

persons other than a person who has made the original expression. It should be considered to be 

reasonable from the perspective of eliminating arbitrariness as far as possible and keeping the 

objectivity of determinations to adopt a method of widely finding copyrightablity of an 

expression in principle and then determining whether an expression can be subject to protection 

under the Copyright Act according to the content thereof in the evaluation of acts committed by 

persons other than the person who has made the expression. 

(2) Regarding the statement parts described in 1(i), 2-(2)(ii), 2-(2)(iii), 2-(3)(i) to 2-(6)(ii), 

2-(6)(iv) to 2-(7)(iv), 3-(3), 5-(2), 5-(3)(ii) to 5-(4)(iii), 5-(6)(ii), 5-(13)(i), 5-(16)(i), 5-(20)(i) to 

6-(1)(iii), 6-(2)(ii), 7-(2)(i), 7-(2)(ii), 7-(2)(iv), 7-(2)(v), 7-(3)(i), 7-(6)(i) to 7-(6)(iii), 7-(9) to 

8(i), 10(ii), 11-(1), and 11-(3)(ii) in the plaintiffs' statement column in the list of the plaintiffs' 

statements and reprinted sentences attached to this judgment, the court of prior instance 

determined the copyrightability of each reprinted part because the sentences are reprinted in 

partially omitted forms in the reprinted sentences in the reprinted sentence column of said list. 

The court of prior instance then denied the copyrightability of some of such parts. However, the 

aforementioned determination of the court of prior instance should be considered to have a 

problem with the method of determination itself. First of all, it is reasonable to understand that, 

in alleging the copyrightability of the plaintiffs' statement parts, the appellees allege that the 

entirety of each of the plaintiffs' statements (for example 2-(1) in the plaintiffs' statement 

column in the aforementioned list) is primarily one work, and that each of the plaintiffs' 
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statements involves copyrightability as part of the entirety of the plaintiffs' statements, to which 

each of the plaintiffs' statements belongs. Accordingly, copyrightability should be first 

determined in relation to the entirety of each of these statements. In light of the interpretation 

mentioned in (1) above, all the plaintiffs' statements can be evaluated as exerting the personality 

of the persons who wrote them when each is seen as one statement as a whole. Therefore, it is 

reasonable to find their copyrightability (this point will not be affected even if parts constituting 

one statement for each number include a part that is not found to be creative if it alone is 

evaluated; in an extreme case, it is often unavoidable even for a work that is highly creative as a 

whole to include some lowly creative parts (in some cases, parts that can hardly be found to be 

creative even based on the standard mentioned in (1) above) if the work is finely divided into its 

constituent parts and each part alone is independently evaluated). 

   Next, according to the aforementioned list, none of the aforementioned statement parts are 

very long, and it is recognized that parts that were divided and reprinted are close to each other 

in the original statement. Taking these points into account, it should be considered that one act 

of reprinting was committed for the aforementioned statement parts as a whole. Therefore, it is 

also reasonable to evaluate the act of reprinting in relation to the reprinted sentence as a whole, 

and it should be considered to be unreasonable to evaluate the act of reprinting with respect to 

each reprinted part. 

(3) In light of the interpretation mentioned in (1) above, all the plaintiffs' statement parts 

themselves, including parts for which the court of prior instance denied copyrightability, can be 

evaluated as exerting the personality of the persons who wrote them to one degree or another. 

Therefore, it is reasonable to find copyrightability of these parts. In this regard, this court makes 

a different determination from that of the court of prior instance. 

(4) It is obvious from the list of the plaintiffs' statements and reprinted sentences attached to this 

judgment that the reprinted sentences in question (the "Reprinted Sentences") are basically the 

reproductions of the plaintiffs' statement parts with little modification without changing 

expressions, though partial omissions, changes in order, and changes in the details such as 

conjunctions were made, and that the Reprinted Sentences should be evaluated as those close to 

the dead copies of the plaintiffs' statement parts. 

(5) In comparing the plaintiffs' statements and corresponding plaintiffs' statement parts and 

Reprinted Sentences based on these premises, many of the Reprinted Sentences as a whole can 

be evaluated as the reproductions of the plaintiffs' statements corresponding thereto. Several (for 

example 2-(5) in the aforementioned list) cannot be evaluated as the reproductions of the 

plaintiffs' statements as a whole because they contain an excessively small percentage of content 

identical to the plaintiffs' statements as a whole. However, they should be considered to be 

evaluated as the reproductions of the plaintiffs' statement parts corresponding thereto. 
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(6) According to the above, the appellants' act of writing, publishing, and selling the book in 

question (the "Book") should be considered to constitute an infringement of the appellees' right 

of reproduction. There is a reason for the appellees' claim for an injunction against the 

publication and issuance, etc. of the Book, and the judgment in prior instance upholding this 

claim (paragraphs 1 and 2 of the main text) is reasonable. 

(7) Regarding the copyrightability of postings on Internet bulletin boards, such as the plaintiffs' 

statement parts, the appellants allege as follows: [i] It is difficult to get a full picture of postings 

on Internet bulletin boards because a huge number of postings are made per second worldwide 

and are also deleted at will; [ii] Even if one tries to get approval from a person who has made a 

posting on the Internet in order to use the posting, it is difficult to contact said person because 

postings are anonymously made in many cases; therefore, if such procedure of getting approval 

is required, use of information on the Internet is constrained, which will inhibit the development 

of the Internet; [iii] Taking into account the actual condition that most of the postings on 

Internet bulletin boards are not worthy of payment, the copyrightability of a posting on an 

Internet bulletin board should be determined based on a stricter standard than the standard for 

conventional means for information communication; specifically, it should be considered that 

existence of "some sort of evaluation or opinion" and "some sort of personality" is not sufficient 

but that "originality based on a unique thought or sentiment which is organized  to a 

considerable extent is expressed" is required in a posting. 

   However, the following points are applicable not only to postings on the Internet but also to 

expressions in other fields: [a] It is difficult to get a full picture because a huge number of 

expressions are made; [b] If an expression is made anonymously, it is difficult to get approval 

from the person who has made the expression; [c] There are many expressions that are not 

worthy of payment. Therefore, these circumstances cannot be considered to be the grounds for 

interpreting the determination standard for copyrightability of postings on the Internet more 

strictly than other expressions. The appellants allege that if the scope of postings on the Internet 

for which approval is required is widely interpreted, use of information on the Internet is 

constrained, which will inhibit the development of the Internet. However, it is not completely 

impossible to get approval of use of a posting on the Internet. In addition, even if it is 

impossible to get such approval, it is considered to be possible, in many cases, to easily avoid 

infringement of the right of reproduction by making some alterations to expressions in relation 

to low-level creative expressions. Therefore, even if such expressions are found to be 

copyrightable and it is considered to be impermissible to make at least dead copies thereof, it 

cannot be considered to inhibit the use and development of the Internet. 

   The appellants allege that the appellees are not permitted to allege their rights, such as 

copyright, for their postings as long as they chose to make the postings anonymously to make it 
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difficult to examine the responsibility for the content of the postings. Certainly, it is undeniable 

that there may be the cases where a person who has anonymously made a posting for which 

he/she is to be examined about his/her legal responsibility, such as a defamatory posting, on the 

Internet is not permitted to allege his/her right for the posting on the grounds of an abuse of 

right. However, it is clear that even if such cases may occur, it is impossible to extend this logic 

to postings on the Internet in general and to understand that exercise of rights is not permitted 

for anonymous postings in general, irrespective of the content thereof. 

   The appellants allege that Appellee J has made a defamatory posting on the Internet under a 

false name and therefore, Appellee J should not be permitted to exercise rights in this case. 

However, the content of a posting that is different from the posting in question (the "Posting") 

should not be considered to affect exercise of rights in relation to the Posting. The 

aforementioned allegation of the appellants itself is unreasonable. 

   All the appellants' allegations are unacceptable. 

 

(omitted) 

 

No. 4 Conclusion 

   On these bases, the parts relating to the claims for payment of money in the judgment in 

prior instance shall be modified as stated in paragraph I of the main text. All the other appeals 

and all the other incidental appeals shall be dismissed as there is no reason therefor. The 

judgment shall be rendered in the form of the main text by applying Articles 67, 61, and 65 of 

the Code of Civil Procedure for the court costs and Article 259 of said Act for the declaration of 

provisional execution. 

Tokyo High Court, 6th Civil Division 

                        Presiding judge: YAMASHITA Kazuaki 

                                Judge: SHITARA Ryuichi 

                                Judge: ABE Masayuki 

 

(omitted) 

 


