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V Use of Expert Knowledge of
Technology

In the case of IP-related litigation, especially litigation related to a patent, the issue in dispute is
often related to a complex, highly specialized technical matter. In order to introduce and use expert
knowledge of technology, the systems described in this chapter are established. These systems
are expected to increase the accuracy and efficiency of the court proceedings and judgments on

specialized, technical matters and to further improve the reliability of court judgments.

Judicial Research Officials

Judicial research officials, who are assigned to the Intellectual Property High Court and also
to the intellectual property divisions of the Tokyo District Court and the Osaka District Court,
respectively, are full-time court staff members, consisting of former JPO trial examiners, etc. and
patent attorneys, who have specialized knowledge in technical fields such as machinery, chemistry,
and electric equipment, as well as knowledge about the Patent Act, etc.

In principle, as ordered by the court, judicial research officials are engaged in all technology-
based IP-related litigations, such as those related to a patent or utility model, and conduct research
on technical matters necessary for the court proceedings and judicial decisions for those cases. As
ordered by the presiding judge, judicial research officials can ask questions to the parties concerned
on the date of oral argument or on other such occasions in order to clarify the matters related to the
suit (Article 92-8 of the Code of Civil Procedure).

Office of Judicial Research Officials (H¥IFFAEEE)
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Technical Briefing by Judicial Research Official (FHIFFFAEEIC &L 2 HiliEHRA)
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Use of Expert Knowledge of Technology

Technical Advisors for IP-related Litigation

Technical advisors are part-time national public officers appointed by the Supreme Court,
consisting of leading experts such as university professors and researchers of public institutions, who
are engaged in research on cutting-edge technologies in a wide range of specialized fields including
electrical equipment, machinery, chemistry, information communications, and biotechnology. About
200 technical advisors are appointed nationwide. When a court makes a decision to designate a
technical advisor for a certain case in order to clarify the matters related to the suit or ensure the
smooth progress of court proceedings, the technical advisor would provide explanation on the
highly specialized, technical matters in dispute based on his/her expertise from a fair, neutral

standpoint to the court (Article 92-2 of the Code of Civil Procedure).
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Annual Conference of Technical Advisors (EFIEEEHMES)

Explanatory Sessions

In some cases, an explanatory session is held on a designated date in order to obtain oral
explanation from the parties with regard to technical matters. Such a session is held not only for
the cases where the disputed issue lies in the field of cutting-edge technology or highly specialized
technology but also for a wide variety of cases where it is considered appropriate to reflect the
general understanding shared among persons ordinarily skilled in the art in the technical field in

question, or the cases where common general technical knowledge in the art is at issue.
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As each percentage figure in the graph has been rounded off to the nearest whole number,
total percentages may not necessarily equal 100.
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A breakdown of technical advisors by their affiliation (as of September 1, 2022)
(EMIEREOHSBFRIEREIS (SFM4F9R1BRE))
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An explanatory session is held on the date for oral argument or the date for preparatory
proceedings, etc. There are various forms of explanatory sessions. For example, the form conducted
on the date for oral argument is as below.

In addition to the judges, the judicial research official in charge of the case, a court clerk, and
three technical advisors selected from among the experts in the technical field in question attend the
session.

At the beginning of an explanatory session, each party makes a presentation lasting around
30 minutes covering technical matters such as the details of an invention, prior arts, and common
general technical knowledge available as of the time of application filing. The parties may use
presentation software to clarify its points effectively with visual effects. In the case of infringement
litigation, the parties may provide explanation by using the products produced by working a patented
invention and the allegedly infringing products or showing a video of them, while indicating
correlations between them in a diagram by coloring the corresponding parts in order to illustrate the
comparison between the patented invention and the allegedly infringing products.

After the presentation, the participants engage in a free, frank discussion allowing both parties,
the technical advisors, the judges and the judicial research official to ask questions about the
content of the presentation or unclear points in the arguments and evidence submitted beforehand,
and the technical advisors to present explanations about technical matters. The participants are
expected to arrange issues and deepen their understanding about the technical matters through
these questions and the answers from the parties, and the explanations from the technical advisors.
In some cases, an explanatory session is held using a web conferencing system on the date for
preparatory proceedings in which one of the parties or some technical advisors participate via the

web conferencing system.

Explanatory Session (F1figtEA%) © Attorney for the Plaintiff (R&XIEA)
@ Technical Advisor (BFIEE)
© Judge (#HE)
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O Judicial Research Official (#¥IFTAAE) Explanatory Session (F#iziEA%)
@ Attorney for the Defendant (#R&EEA)
O Court Clerk (#¥IPFE%E)
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